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1344 BASTARD.

habebat filiam unam ex legitimo matrimonio natam ; et ubi baftardus natu habet~
heredem legitimam de corpore fuo, ceflat efchazta, et de bonis fuis poteft libere -
difponere ; prout dict. Moffat ut fupra fecit ; et fic Regina efchetam pretendere -
non poterat. Et replicavit Dundas, quod defunctus haeredem non potuit ha-
bere, quia terras non habebat ;- ¢t fic nen barg, ngq burgenfis, nec facerdos ;.
prater quos de jure Scotiee. heredem poteft nullus habere.—Triplicavit Major,
quod filia erat legittima heres patri, et habilis ad fuccedendum ei, etfi poflediffet
immobilia ; et quod fic ceflerat efchaeta, merlocuti funt Domini quod legittima .
et naturali prole exiftente baftardo de corpore fuo procreata, et quz poflet ei haeres
elle, fi immobilia haberet hereditaria baftardus, ceffat elcheeta prius ratione baftar- -
driz.—Eandem Domini concilii éﬁignaverunt' terminum ad probandum plene le~:
gittimam exiftitiffle defuno, tem pore i, decefbuy. .

Sinclair, MS. p, 100.:.
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Strangers may fucceed to.a Baftard as Hifs of Provificn::.

1584 March. _Tnngs against Hayy Clork-Regifier, and the Kwia's Apvocars, -

Trz Earl of Etrol difponed a piece of land fo one Innes," in liferent; and to -.
Robert Innes, his natural fon, in fee ; and failing of heirs-male of Robert’s body,
to Alexander Junes of Coxton : Robert having deceafed without. lawful . iffue of -
his body, the King prefented Alexander Hay, Clerk-Regifter, to be tenant of
thefe lands to the Earl, as vaking in his hands by.reafon of Robert’s baftardy. .
Alexander Innes, who was fubflitute in the charter after Robert, purfued the
Clerk-Regifter and the King’s Advocate, to hear and fe¢ the fame prefentation re- -
daced, gs having the undoubted right-to: thefe lands, by virtue of his fubftitu- .
tion.~—Alleged, 'Fhat the King’s intereft and commodity falling to him by the
common law, whereby the whole goods, moveable and ‘immoveable, pertaining
to a baftard, who had died without lawful fucceffion of, his. own body, pertain to
the King, could not be prejudged by any private deed whatfoever ; and this was
Sactum privatum, substitutio facta inter privatas personas, quae nully izzodo potuit dé-
rogare juri publico, cum fortior sit dispositio legis provisione bominis.—Replied, That
the King had no intereft in refpe@ of the fubftitution, becaufe it»'b_eing vo-
luntary to the Eart to difpofe of thefe lands, and being dominus et moderator ret
sue, as he could not be hindered to give it to a baftard, fc he might {ubftitute any>
other to him. And the law guod Bastardus, non potest babere beredem nisi de cor-
pore suo legitime procreatum, is to be underftood, in linea descendente et collater gl ;
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'!‘rm Ma{’oon of Axwoll and bbe Ehr} afw An‘oll thc Maﬁar bmbg ﬁan, am}’ ;«kw,
¥nfl Yerentsr, difponed & piece of land.infu- form and hautage; to one jemes
Tines; Wiferenter, and to Robert Innes, his natveal fon, in fee; apd feiling e&
the faid Robert, ard the heirs.male gotten-of his. body, to fAlexmdm Tomes-of
Coxton ; the faid Riobert that was the natural fon fiar, being deceafed’ witkioks:any
lawful faceeffion oF his ‘body, our Sovereign Lord prefented -‘Alexander  Hay, -
Clerk of Regifter, to be tenant of the faid lands to the Earl of “Arroll;ias- if ‘the :
lands had vaked in his Majefty’s hands’by reafon the {aid Robert being a baftard, -
and having no lawful fucceflion of his own body, by the ancient laws of therealm, -
the King’s Majefty fell heir to him, quta bastardus non potest babere beredem nisi de
corpore suo legittime procreatum : Alexander Innés of Coxton, who was immediate
fubftitute into the charter, after- the deceafe of thé faid ‘Robert, purfued the -
Clerk of Regifher and King's Ardvocare,; o heaspad; @githq Qe Weﬁentatmn to
be reduced, as being obtained tacite et suppressa hareditate, making mention that -
the lands, by deceafe of ‘the faid Robert Innes, hetitable fiar; vaked in the hands -
of our Sovereige: houd 3 or; at-theleadls -he hagigriod right to pr.gf:n; A enant to
the-Earl of- Arvoll, being overlord and dominus diredtus; albeit it was -of truth,
that: the faid “Alexander tines, ‘being neit and imnmidiate fiskitarte 4n.$he faid -
charter;, had. the enly ‘undoubted sight; andi by his fubfitntien, the: Joing’s °
Majefty and bis Advocate, were “abfolutelyi. fecluded; motwithfipnsiog: of the
faid Robert’s baftardys~It was reasomed pantly: at- the: bar; and perthy ameng
tite Lords-folves, againft the reafons of the fummons,~That- the: faid. Alsnander -
Innes, albeit hé was next-and immediate fubflivute intothe: faid chankes .of - f;m-
faten, - could’ no--mammer. of way -prejudge the. King's Majelty’s intoredk, gni '
it ﬁz&um privasum quod nullo meds ' furé publics devegari potuit ; a0d: alfo the -
King’s Majefty’s profif and commodity that appertaina¢ unte him by reafen of
the common-law, and the baftard dying: without lawfub fiaccefion of his body, -
his whole gear appertains, both moveable and immoveable, to the King’s Majefty, -
could not be-prejudged-privata lege: et substitutione facta inter-privatas personas:
And fo the King's intereft and his profit - that fell to him by the:law, anent-
the deceafe of a baftard without lawful fucceffion-of ‘his body ; Tikeas ifithe Tands -
had been. firlt difponed to:the baftard, and; fuecetlign had failed in, him, the King’s -
Majefty would bave been his heir; fo in all mapner, the’ fubﬁu;utlon could not
prejudge the King’s M'Ue[t y’s intereft and right, ‘quia quad una via probibetur alia -
2ig o admittitur ~-%t was.replied and regsoned upon the other part, That the -
cxceptlon ought to be repelled, and that the King had no intereft inte this ca{e, :
in refpect of -the faid fubflitution, becavle ab initis fuit faltum voluntarinm o the-<
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faid' mafter and Earl to difpone their lands as they pleafed ; and if they had full Ii-
berty ‘of the difpofition of their own, they might make fubftitution of baftards, as
well as they might give it to a baftard; and as to.the law, quod bastardus non
babet baredem nist ex suo corpore legittime procreatum, hoc intellisendum fuit in linea
descendente, et linea collaterali ; but the law fecluded not but a baftard might be
fubftitute, and be an heir by way of provifion gnd tailzie ; and failing of his law-
ful fucceffion, others to be fubftitute to fucceed immediatély to him, at the will and
pleafure of the difponer, guia anusquisque sst Dominus et moderator rei sue ; for a
perfon may difpone his lands, and take them to his heirs-male, any of his furnamc,
pm'terz'tz'.f filiabus et legittimis. heredibus ;. and yet the fame is not agreeable to the
common law. Tue Lorps, afterlong reafoning, pronounced definitive, That
the reafon of the fummons was; relevant, and fo reduced the faid prefentation.
v D Colml M. p 399 *
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A Baftard’s Reli@ has right to a fhare of his effes.

S
February 18. MUuRRAY against-KiNe’s ADVOCATE.

Gi1r ony man beand baftard deceiffis, leivand behind him an lauchful wife,
without ony fuéceflioun, or bairnis, lauchfullie gottin of his bodie, the King, or
his donatour, gif he ony makis and conftitutis heir-anent, aucht and fould have
the haill movabill airfchip of the faid baftard be itfelf; and alfwa all and haill
the unmovabill airfchip, gif ony be ;- togidder with the ane half of the movabill
gudis; -quhilks pertenit to the faid baftard at the time of his deceis, he findand
fufficient cautioun to content and pay the debtis that wer awand by the faid baf-
tard, as accordis of the law, and as is efter fpecifyit; and als- allowand the haill
debtis and expenfis maid and payit for the kirk richt, and at the burial of the
faid baftard, according to his faculty. R L
. L , Balfour, (Bastarp) p. 237.

* ¥ :S‘potvtifW()od trepbrts a fimilar ca’fe Without names, dated 29th July 1 566'

A BASTARD deccaﬁng, leaving behind him a wife, the King, or his donatar

will have the Whole movenble heirfhip- goods of the baﬁard by itfelf, with the

* Thxs is taken from an old cop] of Colvil’s Dzcifions, which the Editor only latcl) difcover-
ed in the lerary St’t’ Note under page 329.



