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fore, was brought before the Sheriff, which, after some procedure, was at-
tempted to be advocated.

In this process, it was established, by the opinion of the Judges, that the di-
vision of the area of a church must proceed according to the valuation of the
different heritors : That such process was competent before the Sheriff: That,
where there were lofts, it was right to divide these for family-seats among the
principal heritors, and the back seats and low seats among their tenants, re-
spectively, placing every heritor’s tenants in one place: That, asto the lofts,
or better seats, the patron was entitled to the first choice, as had been found in
the case of Torpichen; (in the case of Torpichen, Lord Torpichen was supe-
rior of a considerable part of the parish, proprietor of a small part, and pa-
tron, The Lords found him entitled to the principal seat, in preference to Mr
Gibson of Wallhouse, a greater proprietor, and having all claim competent to
Lord Hopeton, another considerable proprietor;—4 New Coll., p. 13 ;) and the
other heritors to their choice, successively, according to their valuations; and
that the family-seats given to the heritors behoved to be added to the tenants’
seats, in computing the share which each heritor was entitled to have of the
whole area.

This day reclaiming petitions from both parties having been advised, with
answers, the Lords refused both, and adhered.

1776.  July 10.  LivinestoN of ParxHALL against The Yorx-BuiLpine
Company.

In a process betwixt the York-Building Company and Livingtone of Park-
hall, the Earl of Calendar having feued out lands to Livingston’s ancestors,
« excepting and reserving to the said Earl liberty and privilege to win coal,
lime, and limestone, make stank-holes, and sink-ways and passages, for payment
of damages, at the sight of two honest men;” this clause was found, by
Lord Kaimes, Ordinary, 81st January 1776, to constitute a right of property
to the York-Building Company, Lord Calendar’s successors, in the coal in ques-
tion. And the Lords adhered.

See same point, Magistrates of Innerkeithing against Mowbray of Cockairny,
2tst January 1778.

The Governors of Herior’s HospiTaL against WaLTER FERGUSON.

Jonx Cleland, in the year 1784, feued, from Heriot’s Hospital, about five
acres of land, formerly called Broughton-loan-head, and in his charter was the
following clause :—** Providing always, likeas it is hereby provided and de-
clared, that it shall not be leisome to the said John Cleland and his foresaids,
to dig for stones, coal, sand, or any other thing within the said ground, nor to
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use the same in any other way than by the ordinary labour of plough and spade*
without the express consent and liberty of the Governors of the said Hospital,
had and obtained to that effect.”

Walter Ferguson became purchaser of this feu, which being in the neigh-
bourhood of the extended royalty of the town of Edinburgh, he prepared to
build a square upon it. This was opposed by the Governors of Heriot’s Hos-
pital, apprehending that it might interfere with the interest of the city of Edin-
burgh, 1n feuing their grounds of the extended royalty. They presented a
bill of suspension to stop Mr Ferguson’s building. The bill was refused by
Lord Auchinleck, and afterwards by the Court: and, last of all, upon an ap-
peal, the decree was affirmed.
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PROTECTION.

1776.  July, November, and December. WiLsoN against M‘Lgan.

I~ the course of the proof, in the cause Wilson against M‘Lean, there were
several applications to the Court, for personal protection to witnesses. The
Lords were careful, in the firs¢ place, To exact an oath of credulity from the
party by whom the witness was cited, that he believed him to be a material
witness in the cause. In the second place, They were careful never to grant a
protection for longer space than 80 days’; and, when these were expired, they
did not prolong the protection, but they granted a new one. Zertio, It was
signed by all the Judges present, and allowed to be extracted immediately.

1775. November 18. PerER STEWART, Petitioner.

ProtectioNs upon the late statute to bankrupts need only to be signed by
the President, and may be granted for six months, or any time the Lords think
proper. When sought for, the Lords require satisfaction as to the reasons of the
demand, as, that the bankrupt is of necessary use to gather in his funds, &ec.
'They commonly appoint the application to be intimated on the wall, or to the
creditor threatening to incarcerate, And, if opposition is made, they deter-
mine as to the merits. One point they seem to have fixed, wiz. never to grant
a protection to a bankrupt, except while the sequestration of his effects continues
in full force ; and therefore, where a trustee was chosen by the creditors, even
though no act of Court had been pronounced denuding the factor and vest-
ing the estate in a trustee, they refused a protection.



