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‘Jands-and rents, it is all.one ; and was fo found, 23d July 1667, Hume contra .No's)oe
Hume of ‘Kello, :No 26. p. 1295.——TE Lorps found; Balbedy’s, right. fuffici. ’
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A Wifes Tight of Liferent, held Bafe of her Htifband; is‘fupported-
o by the Poffeffion of the Hufband, ... . o
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. Taz. goodwife .of Corfinday heing: infeft by her-hufband.in -liferent of fome g'fleaff{ﬁgzr'
lands to.be holden-of -her hufhand after ‘hjs.deceile;.ipurfues the tepants for mails hp{band{ to
 and duties thereof ; wherein. compeared for his -interéft, James Garioch of Kin- be boden of
ftair, who was irifeft in the fame kands upon a comprifing, deduced at his inftance berliferent
againt the Laird of Corfinday, her hufband, for a debt owiag by him, and who, e even
by vistue of the faid. comprifing and - infeftmerit,: was, in. poffefiion.-of the faid Ve denth, s
Jands feven years before Gorfinday’s decsate ;: and. in sefpack thereof alleged, That comprifer, in-
the Lady: conld nat be found to have right to clsime: the {aid duties, efpecially  holdcn o the
feeing -that; the excipient’s: infeftment: .was..public; grapsedto be holden of the fuperior, o
fupezior, and clad with, the pofleffion; and the. purfyer’s fafine was but bate, gi- fon. The
ven by the hufband sfante- matrimonio.  Which allegeance ‘the Lorps repelled, lady had re-
and ;preferred the purfuer upon her fafine, becaufe she {fame was given in recom-  ther lands, to
pence of fome other lands wherein fhe ‘was infeft, by, virtue of her cogtract of et by
marriage ; which lands, fo provided to her, fhe had renounced to her hufhand, her contralt
" fo that the Jands libelled being given to her in place of other lands, whereof he  ogtags
had renounced her right, they behoved to be in that fame cale as if {he had {)a;;:dl;‘f‘:&a
been provided thereto, and infeft therein by virtue of her contra of marriage ; mentin lieu
and; therefore. fultained’ her right. thereof, albeit bafe, and preferred the fan_ié’to ;’vfa?;';gfeﬁ’;;
the public right and pofleffion of the comprifer; albeit the comprifer duplied, to the com-
that He ought o have "been preferred in that poffeflory judgment, by'r_e:ifoh fore. P
faid, ‘of his public -infeftment, holden of the fuperior, clad with poﬁ'eﬂidn, and
of -the bafenefs of the purfuer’s fafine, which he alleged could not be found to
depend .upon a _contract of marriage, as coming in place of the lands therein
contained; which fhe ‘had renounced ; {feeing .that  renunciation. was her own vo-
luntary.deed, and, that none of the leiges could have been prejudged by that
bafe fafine;. or put in mala: fide to have bought the. lands from her hufband, far
lefs ‘could it hust a comprifer ex causa necgssaria ; which allegeance was repelled,
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a3 s * Llikeeas; “before'the propomng of this exception, the teriants: allegxhg
thék'they srere tbnants to the fid apptifer; to whom' they had paid their mafls,
and he not being fummoned; no' ‘procefs ought to granted ; this was ‘alfo repelled,

and theréfore “he cottipeared for his -interelt wr supra. The like to this decifion,
in termints, was done in Huttonhall againft Touch, No 34. p. 130I.

A& owier =77 RITT, - Cletky Gibion,
Fol. Dic.v. 1. p. 89. Durie, p. 19.

1622.. -March 25.. MURRA.Y of. Lochma;hen agaz’aﬁ ‘Sco;r of 'Hardcn o
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Bonnitoun and his heirs are decerned to have three chalders of victual yearly
and perpetually out of céftain lands pertaining to Hafning ; which' bemg ‘brufked,

conform to the decreet, and uphfted by Bonnitoun, and alfo by his heir after his
deceale, thei heir thebeafter remaining year and day at the Horn, ‘John Murray of
Loehrnaben, as'donatar to his liferent, purfues for that yearly disty during the
rebdl’s. hfetlmey againfl which Scot of Hamden,: donatar to. the: fingle efcheat of
this {axe Heir, 'wlkged the fame belonged to him by:the fingle efcheat, in: refpeé’t
the ‘decreet ‘arbittal féll undet the fingle efcheat’; .and. albeit: thereby the victual
was ordained to be pald to the heir yearly thereaficr perpetually,yet that could
ot ‘caﬁfe it perta!m 'to 'the . donatdt: to thes hiferent;: i‘e’ehﬁgit ‘wak neither a liferent
right to the fid- hexr; nor an heritable Tight,add 1had 0o holdmg,: nor no. lawful
fecurity perfe&ed ’Ehe?éupon ;- without. ‘thie which, it could 1ot &I under a l;fe-
yent-efcheat, bit behoved to pertain to- him. by vistue of his fingle efcheat ac.
-quired lonig before this donatar’s right : Which allegeance the Liorbs repelled, and
found no rnbre fedl under the ﬁngle efchéat, ‘but fo'many years: ‘bygone as were
owing the fime ef the: glvmg of the faid ﬁngle gxﬁ and tha’t all ‘the reﬁ: fell un-
der the liferent. -

In this fame procefs Lhe 1eh€t of Scot of Hammg ‘having’ compeared and al-
leged that her hufband, (out of whofe lands, the forefaid yearly duty of three
chalders victual was appointed to be paid by the fhid decreet arbitral,) had by
tharter and fafine infeft'her in‘the faid lands, ‘before the-date of the faid decreet,
during her lifetime ;- fo that the faid decreet ‘bemg after her right, and fhe not
being a fubmitter nor confenter to the decreet ‘the donatar, nor the rebel’s felf,
could haVe no duty out of the forefaid Jands durmg her lifetime. This allege-
ance the Torps repelled, becaufe the donatar offered to prove by reply, that the
charter and fafine were but bafe, given by the hufband to the wife. Likeas Scot
of Bonnitoun, daring his lifetime, and after his deceafe, his heir the rebel, whofe
liferent’ wa's craved, remained in poﬁ'eﬂion not only’ durmg the: leetlme of the
relié¥s hufband, but alfo diverfe years after his deceafe ; the réli& doing no law-
ful deed to recover«pofleflion by virtue of her right, nar quarrelling the rebel’



