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730b BASE INFEFTMENT.

a3 s * Llikeeas; “before'the propomng of this exception, the teriants: allegxhg
thék'they srere tbnants to the fid apptifer; to whom' they had paid their mafls,
and he not being fummoned; no' ‘procefs ought to granted ; this was ‘alfo repelled,

and theréfore “he cottipeared for his -interelt wr supra. The like to this decifion,
in termints, was done in Huttonhall againft Touch, No 34. p. 130I.
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Fol. Dic.v. 1. p. 89. Durie, p. 19.
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Bonnitoun and his heirs are decerned to have three chalders of victual yearly
and perpetually out of céftain lands pertaining to Hafning ; which' bemg ‘brufked,

conform to the decreet, and uphfted by Bonnitoun, and alfo by his heir after his
deceale, thei heir thebeafter remaining year and day at the Horn, ‘John Murray of
Loehrnaben, as'donatar to his liferent, purfues for that yearly disty during the
rebdl’s. hfetlmey againfl which Scot of Hamden,: donatar to. the: fingle efcheat of
this {axe Heir, 'wlkged the fame belonged to him by:the fingle efcheat, in: refpeé’t
the ‘decreet ‘arbittal féll undet the fingle efcheat’; .and. albeit: thereby the victual
was ordained to be pald to the heir yearly thereaficr perpetually,yet that could
ot ‘caﬁfe it perta!m 'to 'the . donatdt: to thes hiferent;: i‘e’ehﬁgit ‘wak neither a liferent
right to the fid- hexr; nor an heritable Tight,add 1had 0o holdmg,: nor no. lawful
fecurity perfe&ed ’Ehe?éupon ;- without. ‘thie which, it could 1ot &I under a l;fe-
yent-efcheat, bit behoved to pertain to- him. by vistue of his fingle efcheat ac.
-quired lonig before this donatar’s right : Which allegeance the Liorbs repelled, and
found no rnbre fedl under the ﬁngle efchéat, ‘but fo'many years: ‘bygone as were
owing the fime ef the: glvmg of the faid ﬁngle gxﬁ and tha’t all ‘the reﬁ: fell un-
der the liferent. -

In this fame procefs Lhe 1eh€t of Scot of Hammg ‘having’ compeared and al-
leged that her hufband, (out of whofe lands, the forefaid yearly duty of three
chalders victual was appointed to be paid by the fhid decreet arbitral,) had by
tharter and fafine infeft'her in‘the faid lands, ‘before the-date of the faid decreet,
during her lifetime ;- fo that the faid decreet ‘bemg after her right, and fhe not
being a fubmitter nor confenter to the decreet ‘the donatar, nor the rebel’s felf,
could haVe no duty out of the forefaid Jands durmg her lifetime. This allege-
ance the Torps repelled, becaufe the donatar offered to prove by reply, that the
charter and fafine were but bafe, given by the hufband to the wife. Likeas Scot
of Bonnitoun, daring his lifetime, and after his deceafe, his heir the rebel, whofe
liferent’ wa's craved, remained in poﬁ'eﬂion not only’ durmg the: leetlme of the
relié¥s hufband, but alfo diverfe years after his deceafe ; the réli& doing no law-
ful deed to recover«pofleflion by virtue of her right, nar quarrelling the rebel’
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poffeffion, -which fhe might bave dops . afiex her hufpangdls deceale;, if her right
had been lawfuyl; hut; fuffering the.party: to- bruik the faid viCtual conform tg the
decrect arbitral, fo that now fhe :canmot, ebtrude that. right.  Which reply the
Loaps admitted to the purfugr’s probation; See Escurax... . . < .0 o,
Lo i - Cletk, Gibton; - :
' Durie, p.25.-
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In-an- aGion for poinding of the, graped, Ledy Ednam, -the Lorps found,
That 3 faffue of an._ annuplrent, taken-at any part of the barony, out of

which the anmualrent. is difponed . tor be ‘uplifted,” where all the lands: .of

the: barany: ly contiguous; doth.affe@ allithe Jands and athers. belonging' to
the. havony, the fame-lying contigueis asi faid'is;5 ;albeit the; Rid-fafing be not
taken at the plact. defiinate and appui)ntczlmfm- taking of fafise iin the charter
and evidents:of . that barony, made and granted to-him, who is the granter of the
annuslrent 31end there being exception: prapaned; that the defenders had a:tack
of the lands, fet.for an onerous caufe: by i, who wad.the purfuer’s author, and
before the: puier’s right, whereby shey. alieged, That the graund could net-be
poinded for sty mone: at. the pusfuer’s . inftance, Dut forthe duty-of their tack ;
feeing, confatm to.their tack, they werd in- pafleflion: of the land, diverfe yeats
before the deceafe of the fetter, and. hadipaid; the: tack-duty to the: fetter, and
had reported his.difcharge: tharenn 1 Thiy exceptionsva found ‘relexant; notwith-
ftanding of this reply, That the purfuet’s fafine was given for implement of her
contradt of marsiagey :and fd-was the mare favourables’iamsl’ the; fame: Was fiore
real than a tack, which tack could riot maintain the -excipients;: exeept it had
been clad with pofleffion; before. her ffine; for:her hufband’s pofleflion was her
pofféfﬁc;n, and no fubfequent pofleffion of the tackfman, after her right, could
make the tack to fubfift againft—rers=Which reply was repelled, and the tack
fuftained, being fet for an, onem%s caufe to lawful credifors, and before her fafine 5
which tack being clad with ‘pofleflion in the fetter’s” lifetinte, albeit 1ot before
the pyyfuer’s right, was found fufficignny; and. found, thatithe defepders needed
not to allege poficflion before her right, and fo the faid exception; was admitted.
See UE?QNA&; R R IPIC U SEPE S TR O i ey S
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" Tz Tady Huttophall heing infeft i the:lands of Gauldffream, upon het con-
‘tiadr of maryiage, {he, for payment of her hufband’s debts, confents to.the alie-
“nation of. the fame lands,” and renounces her -liferent thereip in April 16215 .at
< ‘ ] . oo PRRTIERE R 8 C .2‘,. E ..
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