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the granter, for such a course of years, when that diligence was repeatedly no-
tified to her, myst presume her sense of the justpess of the debt; 2ds, Nr
Pringle being an onerous assignee, the oath of Shearer, as his cedent, cannot
be good against him; far less can the oath of a trustee, such as Shearer
was for Giaham, his real cedent. Further, the oath of Shearer does not dis.
prove the cause of granting expressed in the bond; because it only imports,
that he paid no money to the granter ; which must be true in every case where
a bond is taken in 3 trustee’s name, though the money be truly advanced by
the real creditor. And as to Montgomery, he is no better than a single wit~
ness, whose eath cannot take away a writtep obligation ; 3tio, It is sufficient
for the assignee to the bond, especially in a guestion with the gramter, that he
proves the onerous cause by the bond itself, duly execwted. Nor can her cres
diter, My Lothian, be in a better case. Neither of them bave proved, that the
bond was granted spe numeranda pecuvic, and that the money was never paid, 3
and, supposing the narrative bad been proved false, that would only give
ground for presuming the hond gratnitous; which would not annul it, or lessen
its effect, as stilka debt is thereby established, if no fraud is proved to have
been committed in the obtaining it. ' )

Replied ; 1t has been admitted by Mr Pringle, that no value was paid te the
granter either by Shearer or Graham ; which, per se, clearly disprovss the gne-.
rous cause mentiongd in the bond ; and seither Mr Pringle nor his uncle ever
were properly onerous assignees, hut only assignees in security ; and mow this.
competition is carried on in his name by the heir of Geaham his dehtor.

This case appeared to be attended with 2 geod deal of difficulty ; and the:
Conrt, by one interlogugor, found the bond npx hiading ; but it aftexwards car.
ied to sustaim it.

“ Tre Lorps repelled the objeetion to the bond.”

For the Objectors, Pat. Murray, Hamilton-Gordon. For Pringle, Dav. Rae. Clerk, Fustice,
D. R. Fol. Dic. v. 4. p. 168,  Fac. Cdl., No 207. p. 370
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In what cases 2 Private Deed not probative against the Feir.

1623. December 9. & 10. s GEaINst, ALEXANDER:

, Tng(d:opgtﬂlﬂ of the bastardy. of George Hill pursued the defunatis. debtor to
P2y, to him. the sum.of 100 merks, which he.was obliged by bond. to pay to the
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said umquhile George Hill. It was excepted by Isobel Alexander, That the de- No 492,
fender should be assoilzied, because George Hill had upon his death-bed declar«  he King of 2
ed upon his salvation, that the money was not his, but his name only borrowed :g‘?u‘t'stl‘);g
to the behoof of the said Isobel, to whom he directed one David Craw to de- declaring on
liver the satd bopd to Isobel Alexander, as her evident, who also offered to- fﬁ:ff;tb‘ffi
prove; that she had lent and uelivered with her own hands the sum to the deb. Dot belongte
tor, and stnce that time obtained a recreet agamst him before the Sheriff for )

the swm ; which exception the Lorps fourd relevant, gth December 1623. Fhis

interlocetor was retreated, and the donatar preferred, roth December 1623.
Fol. Dic. v. 2. p. 255. Haddington, MS. No 2944.

1632.  Julp 3. Fammuowm against PoLrock and Browns.
I an action of veduction of a bond of 500 merks, as being given iz lecto No 473
- egritudinis, alleged, Absolvitor, because it was given for a preceding cause, viz.
for some victual sold te the granter thereof, the delivery whereof be offered to.
prove. Replied, Agat ¢o nomine for the victual, but the bond was null, and
could not be obligatory ; next, I it were sustained for that cause, yet not pros;
bable hut by writ er eath.of party, for otherwise the pursuer should be consti-
tuted debtor of 500 merks by witnesses. Tue Lorps found the allegeance re-
levant to be proved by witnesses, being to fortify the bond ; and because the
victual was alleged delivered partly to the granter of the bond, partly to his
father, to: whom by the: bond ke granted himself to be heir, the Lorps sustained
the: peabation-anly far such'as: was delivered to himself, but not to his father,
unless the defender would prawe alwnde than by the bond, that the grantér
themeof was heir to his. father.

- Fal. Dic. v.2. pi254. Spottiznuod, QGoNTm'rs, &xc) Do 7L

*«* Durie’s report.of this case.ie No- 33, pv 3209, vuce DraTuseD,
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a ~ No 474+
A compriser kaving declared.on death-bed, that the' sum eon‘;pnsed for was 474

paidy except L.. 40, and desiring that his keits and' evecutors: should seek no
more, and-the said declaration being offered: to be proved by witnesses above all’
exception.; the Eorps found:it not relevant to be-proved by: witnesses. -

IBZ’ Dw 9. 2. p. 250: Dzmc,

%% This case.is No: 4. p 5::66 ww Gmmmand Wmurs.



