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signation ; and so replieth, that whatever fraud or collusion betwixt the rebel
and the donatar hath been used, yet cannot be obtruded to him who is true
creditor, as they are, and be not partakers of the fraud ; and so that he ought
to be preferred, having lawfully purchased the King’s right ; notwithstanding

of which reply the exception was admitted ; for the Lorps found the subse-

quent assignation could not prejudge the preceding lawful diligence used by

the creditors before the assignation, but, that the cause behoved to be consi-
dered and disputed now as it might have been betwixt the creditors and the
donatar’s self, at the time of the arrestment; at which time the allegeance
would then have been admitted against the donatar, and so ought to be so dis-
cust against the assignee, \
Act. Nicslion younger., Alt. Laurie. Clerk, Gibson.

Durie, p. go.

* . * Haddington reports this case :

Joux Brisurs being addebted to William Douglas of Tofts, in the sum of
L. 5002 merks, and puarsced to make the sum forthcoming to Mr William
Douglas, David Mitchel and others creditors to Tofts, according to their ar-
restments ; William Barclay, and John Erskine of Bagaine, assignees to the
gift of Tofts’ escheat, were admitted, and alleged that they should be pursued
as assignees to Tofts his escheat, and to the particular declarator thereof,
the horning and gift being long anterior to the arrestment. It was answered,
that the gift was simulate, purchased by the rebel upon his charges, together
with the declarator, which was offered to be proven, according to the order
prescribed by the act of parliament. It was replied, that the assignees were
true creditors to Tofts, and were not partakers of tiie simulation, and so had
good tight ; but because Mr William Douglas and David Mitchel had used
their arrestments, intented action, and prosecute it long before the assignation
produced, their allegeance was found relevant against the assignees.

Haddington, MS. No 2948.
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1623, Fanuary 26. Sk Anprew CowpER against Lapy Havrox.

Sirk Axprew Cowrer pursucd Lady Halton younger as executrix to her
husband, to make some arrested goods forthcoming. She excepted, that all
was exhausted by lawful decreets obtained against her. Replied, That he
could not be prejudged, who had arrested long before these decreets in her own
hands, and that therefore she was in pessime fide to pay any other with that
gear; and where she alleges a necessity inforced upon her. Aupswered, she
could have had recourse to a double poinding, whereby she might have freed
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herself from all danger. This being hatly reasoned, and many thinking that
an arrestment did so really affect the goods, that it could be never frustrated
by any decreet obtained by a third person, the arrester not being called there-
to; nevertheless, the exception was admitted, because it was thought, that
in a donble poinding the other creditors who had used greatest diligence,
would be preferred before the arrester.

o Spettiswood, (ARRESTMENT) p. I6.

+*% See Durie’s report of this case Na 52. p. 3863. voce Execurox.
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1628.  Fuly 26. Reviy against L. Arron,

In an action to make arrested goods forthcoming, Reull comtra L. Aiton and
his tenants, who were convened to make the farms addebted by them to
their master, forthcoming to him, asarrested in their hands at his instance, for
satisfaetion of a sum contaiped in a decreet, obtained by him against their said

master, and one who was made assignee to the L. Aiton’s liferent, by the

donatar thereto, and in and to the decreet of general declarator obtained by
the donatar thereupon, compearing and admitted in this process, for his in-
terest, and which assignee having raised a special declarator against these same
defenders, for payment to him of their same farms libelled, in respect where-
of, he alleged, that he ought to be preferred to the creditor pursuer; and the
pursuer proponing sundry arguments of simulation against the said gift, and
the assignee answering, that they could not be received against him the assig-
nee, albeit they might be received against the donatar’s self, if he had not
been denuded, seeing any simulation betwixt the donatar and the rebel,
wher:of the assignee was not partner, could not be now obtruded to the said
assignee ; the Lorps found, seeing the pursuer had arrested the said farms
libelled, before the donatar was denuded thereof by this assignation excepted
upon, that whatsoever allegeance of simulation could have excluded the dona-
tar’s self, after the laying on of the arrestment by the pursuer, if the donatar’s
self were compearing, and not denuded, the same ought to be received now
in the like manner, against the assignee constitute, after the arrestment.

Act.

e Alt. Belshes. Clerk Hay.
Fol. Dic. v. 1. p. 554. Durie, p. 394.

2605, Ngvember 23. Mz James CavpBELL ggainst DR BEATON,

Dr Bpagon being infeft in certain lands, wadset by the Laird of Balgillo, does
thereafter, by a mipute, take an absolute disposition thereof, for a price expres-
Vor. XX. 46 O -
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