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the difcharge; wherein the defender alleging, That he could- not be conveened
g folidum for the whole, becaufe the purluer had two tutors glven con_]unétly,
likeas the acquittances were fubfcmed by them both; and therefore he' alleged
he could only he liable for his own part, and the other tutor fhoule be fubjet i in.
the other balf, efpecially feeing he was the purfuer s OWn uncle THE LORDs
found, That the purfuer might puré},le any of the tutors as. he pleafed in /alzdum fqr
the whole debt received ; for. any of the tutor’s ormﬁion Would make the tutor’
liable for all, far more theu' mtromlﬁion Wlthout neceﬁity of divifion : And in
refpedt the defender, the time of his. father (who was tutor,) hlS 1ntrom1[ﬁon
was only a pupil of two year's old, and that his father died unmed1ate1y there-
after, and that hls fa,ther had not the exercﬁ'e of the oﬁiee of t\}tory, but one
year only, anit hat he could not be acguamted tha,t hls father was tytor, nor what
deed he had done as tutor, . and ft.hgtt there was 1o purfult moved agam,{t hlm all
this time thefe 25 yeprs bypaf’t but only w;thm thefe two or three years laﬁ by-
paft ; therefore the Lorps found, That he was not fubJeét to the purfuer.in any
“annualrent, for the fum received by his father gs tutor, as fa,ld is, except only for
- the terms and fpace ﬁnce he was cited in this aéhon, viz. By the {pace of two ot
three year, but for no othe.r term or year precedmg 5 ‘and thexefore aﬁ'01lz,1ed lnm
from all preceding tesms. An,d fo this. prlvﬂege of mmonty, or prwdegzatu:,
..... albeit this caufe has no a.ﬁimty
with prlvﬂeged c‘!ufes tendmg only (asis reqmﬁte in all law) that minor’s money,
received actually by their tutors, fhould not be kept from the minors idly ; and
that the mifchance of the tutor’s death ought not to prejudge him of the ordi-
nary beneﬁt 1n daw of tutor compts 3 ‘but " the ceffation’ moved the Lorps to af
«ﬂiﬂme from the bygone annualrents. {(See Solidum et pro rata.)

PV —— Alt. Rollock. Cletk, Gilfom.

.Fol Dic.v. 1. p. 40. Durie, p. 705.
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162%. February 24. GuTHrY against GUTHRY.

Francrs Gurpry purfued -Margaret Guthry, as heir to her father, who was one
of the two curators to the purfuer, for payment of the {um of 2800 merks,
which pertained to the purfuer, and was lying upon land, and was redeemed by
the debtor; and after the redemption -the fum was taken up, and received by
the two cutators, who, and each one of them, bound and obhged them conjunét-
ly and feverally, at the time of the uplifting thereof to make the fame forth-
coming: to, the purfuer thelr minor ; apd therefore the purfuer called th1s defen-
der, as heir. to her father w ho was one of the Ialds tWo curators, to  repay to hlm
-the fa,1d prmc1pa1 fum, w1th the yearly proﬁts ﬁucefyne. This purfuxt was fuf-
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No 46. tained againft the defender as heir, reprefenting only her father, one of the faids
' curators, i _fo/idum for the whole fum ; and it was found, That it ought not to
divide betwixt the two curators, in refpet that by the tenor of the bond, they
had both obliged themfelves, conjunéily and feverally, as faid is ; and alfo this
action was fuftained againft her, for the whole profit, fince the uplifting thereof,
albeit the alleged, That fhe was minor, alfo that the could not be fubjeét to pay
annualrent, becaufe by the deceale of her father, who was curator, and fo by
the ceafing and expiring of his office, there was no more obligation of the law,
whereby the defender could be holden to pay profit ; for, by his deceafe, the
purﬁler‘ had proper action to purfue hoc ipfo momento after his deceafe, for pay-
ment of the principal fum, but had no action for profits, efpecially againft her
who was a minor, for pof2 mortem curatoris curfus ufurarum fiftitur : Which al-
legeance was repelled, and the minor, heir to the curator, found {ubjeét to pay
the profits, ficklike as her father would have been, if he had been living,
and if he had retained the fum, after the years of his office was expired ; for his
death, or the retaining of the fum after the purfuer’s majority, could not make
the fam to reft unprofitable to the purfuer, the fame being once {pecially lying
upon land, and after redemption uplifted by him, and the purfuer’s majority,
and not feeking that principal fum, was found no caufe to make his attion, for

the profits to prefcribe, or become extinét. (See Solidum et pro rata.)

Ag&.

. Alt. Heriot. Clerk, Hay.

fo what man 1627. March 1. In the fame a&tion Tue Lorps found, That curators were not
ner curators  obliged for the profit of the minor’s money, which they had received after a term,
Zgg’}fef;’; " by the fpace of a month, or two, or three, the money being configned by the
debtor at the term, and by dependence of procefs, the fame not being given up.
while the fpace of two or three months thereafter; fo that the Lorps found,
That the curator could not be countable for that term’s annual, fubfequent to
the confignation, not being uplifted, as faid is ; except it could be verified that the

curator employed the money, and received profit therefor, the fame term.

Partibus ut supra.

Ful. Dic.v. ¥. p. 40. Durie, - 281. 284

*.* The fame cafe is thus reported by Spottifwood :

Frawcis GurerRY conveened Margaret Guthry, heir to umquhile Hercules
Guthry, unto whom, (being then curator to the faid Francis,) there was deliver-
ed 2800 merks, for redemption of lands wadfet, belonging to the faid Francis,.
to make the faid fum, with all the bygone annualrents, forthcoming to him,—
Excepted by her : No annualrent, fince the deceafe of her father, becaufe fhe is.
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minor, and fo not obliged :chereto. Tre Lorps found, That the was no lefs
obliged in payment of annualrent than her father, if he had been alive.
Spottifwood, (TuTors and CURATORS.) p. 344.

B ———

1669. Fuly g.
Mgr WiLLiam KiNTor against The Hers and Successors of Logan of Coat-

field.

Locan of Coat-field having become cautioner for the tutor of Burneaftle, and
inhibition ufed upon the a& of caution, Mr William Kintor having right by pro-
grefs fram Burncaftle, obtained decreet againft the Reprefentatives of the tutor,
and of Coat-field the cautioner, for payment of the annualrent of 10,000 pounds,
due to the pupil by the Marquis of Hamilton, and the like fum due by the Earl
of Buccleugh, in refpect that the tutor was obliged to have uplifted thefe-annual-
rents, and employed them for annualrent ; and thereupon purfues a reduction of
the rights granted by the tutor’s cautioner, as being granted after the cautioner was
inhibited. Thefe acquirers raife a reduction of Mr William's decreet, and repeat
the reafons by way of defence, alleging, That the tutor nor his cautioner were
not obliged for the annualrents due by the Marquis of Hamilton and Earl of
Buccleugh, becaufe they were in refponfal hands, and the pupil had no damage ;

for it was free for the tutor to uplift the annualrents of pupils’ money, when fe-
_eure, at any time during the pupilarity ; but here they offer to prove the tutor
_died durante tutela and {o was not liable when he died, to -uplift thefe fecure an-
‘ nualrents, or to have employed them:. —The purfuer anfuered That the Lords had
- already found, at the fame purfuer’s inftance agamft JohnBoyd, No 4o. * that the
tutor was liable for annualrent, not only pro intromiffis, but pro omiffis, and-for the:
annualrent of the pupil’s annuals a2 finita tuatela, which is finithed, either by end-
ing.the pupilarity, or the death or removal of the tutor.—It was anfivered, That
the Lords’ interlocutor was only in the cafe. that the tutory had been finithed in:
the ordinary way, by the age of the pupil; for that way of ending thereof, could.
only have been foreknown by the.tutor, that within the fame he might lift the pu--
pil’s annuals, and give them out on annualrent ; but he could not forefee-his.own-
death, but might juftly think he had time before the expiring of his tutory, to-:
Lift and employ ; and fo the tutor not having failed in his duty, his cautioner is-
free.—It was anfwered, 1mo, That by the Lords’ daily practice, tutors are liable
- for the annualrents. of rents, of and within a year after the rents are due ; and:
there. being {o.much parity of reafon in annualrents, it cannot be' thought juft:
that the tutor was not obliged. to lift. them. till the end of his tutory ; for albeit
. he might have kept them in his hands unemployed, and' only to leave them em--
ployed at the ifh of his tutory, yet he was obliged to uplift them ; and if by any

* See Note under page 504,
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