SECT. 4. CAUTIONER.

SECT. VIL

Relief of Cautioners.
1625.  Fuly 28. Texants of HAYNING agdinst ScoT.

In a double poinding, at the instance of some tenants of the lands of Hayning,
against Laurence Scot, advocate, and Sutie ; wherein Sutie being cautioner for
Scot of Hayning, and being charged to pay to the creditor; to whom he was
cautioner ; and for his relief having recovered sentence against these suspenders,
for payment of the duties of the lands posséssed by them, as addebted by them
to Scot of Hayning, for whom the said Sutie was cautioner ;  and, on the other
part, Laurence Scot claiming the same duties, as pertaining to him, who was
infeft in the same lands, by comprising from Hayning, and upon this comprising
publicly infeft by the superior, before the term of payment of that year, which
was controverted ; whereby he alleged, the tenants were his tenants, and so
should only be astricted in payment to him :——Tne Lokps found the charge
given to Sutie by Hayning’s creditors, to whom Sutie was cautionet for Hay-
ning, as said is, was a sufficient distress, whereupon Sutie might, for his relieﬁ
seek payment, and recover sentence against the suspenders, Hayning’s tenarts ;
albeit the time of that sentence he had not paid off the sums for the which he
was bound ; for it was found sufficient to obtain relief, and seek this payment
for his relief, and so recover sentence therefor, that he was charged, before the
sentence obtained against the suspenders, albeit he had not paid the sum for
which he was cautioner, since that sentence obtained.by him ; and that there
was no necessity that payment should have preceded the sentence : Likeas the
Lords preferred Sutie to Laurence Scot, nétwithstanding of his public infeftment,
in respect of the sentence foresaid, recovered against the tenants.

J. C. Fide-jussor potest agere contra principalem antequam solvat, si con-
demnatus fuerit ad solvendum, & Bald. & haec¢ dicitur interpretativa solutio,
Vid. Bartol. Gongil 159 o

Al La‘zireﬁ:e Scot per se. Clerk, Hay.
Fol. Dic. v. 1. p. 1277. Durie, p. 182.

Act.

o

1627. Fanuary 19. THoMSON ggainst HERRIOT.
Apam TromMsoN being bound as cautioner at the confirmation of the testa-
ment of Lewis Muir and-Margaret Herriot, relict of the said Lewis, and her
Vou. V. : 120 '

2113

No 4o0.
A charge of
horning was
found suffi-
cient distress,

for a caution.

er to seck hip
relief, altho’
nothing fur-
ther was done
thereupon ;
nor had the
cautioner
paid the debt,

No 41.'

A cautioner
in a confirma-



No 41.
tion, demand-
ed from the
executors se-
curity in re-
lief, because
they were
vergentes.
Before an-
swer the exe-
cuters were
appointed to
account,

No 42.
Registration
of a bond was
found suffi-
cient distress,
upon which a
cautioner
might seck
his relief a-
gainst a prin-
cipal suspect~
ed to be ver-
gens,

CAUTIONER. SrcT. 4.

2114

brother being then obliged for his relief ; the said Adam pursues them to war-

rant him of his said cautionry, and to that effect to find caution, because ver-
gebant ad inopiam, and they had wasted the goods confirmed, to be decerned to
find caution to him for his better security. The defenders aileged, That this
pursuit was a novelty, to seek warrandice where the pursuer was not able to
show any distress; and the desire of finding caution was a greater novelty,
whereto they could not be restricted of the law. Tue Lorps, albeit they in-
clined to sustain this pursuit, as just and equitable, yet they ordained the parties
first to count and reckon upon the goods contained in the testament, whereby it
inight be first known what became thereof, if they were extant, or to what good
or necessary use the samen were employed ; and thereafter they would consider
of the answer to be given anent the sustaining of this pursuit.

Clerk, Hay.
Fol. Dic. v. 1. p. 126,  Darie, p. 250..

1628. March 26. Vaus against Law.

In an action of relief Vaus contra Law, for relieving of the said Vaus, who-
was cautioner for Law, to pay a sum of money to the creditor ; the Lorps sus-
tained the action and charge of relief at the cautioner’s instance, against his
p{incipal for whom he was obliged, and who was bound to relieve him ; where
the principal bond was registrate against the cautioner, and the term of pay-
ment was by-past before the seeking of the said relief; albeit the pnncxpal
alleged, that the cautioner could not seek relief but where he was distrest, either: -
by charge of horning, or by making payment to the creditor, neither whereof
he could allege. Likeas he mstructed that the creditor had superseded the
payment of the 'sum whil¢ a term yet to come, ‘whereby he could not be dis-
trest : Which allegiance was repelled, and the charge for relieving of the cau-
tioner sustained, seeing the bond was registrate, and the term by-past, as.said.
is ; and also the condition of the principal was feared and suspected, as likely to
become non solvendo, viz. Mr James Law’s father.

Alt.. Naira.. Clerk,. Gibion..

Act, Gibsons. .
Fol. Dic..v..1..p. 129. Durie, p. 392..

*,*% The same case observed by Auchinleck.

May 16.—THE registration of a bond is sufficient. distress,. Whereupon a cau-

tioner may seek his relief” against the principal..
Auchinleck, MS. P 25:

*_* Tte like, Stevenson against Fraser, ‘Colvil, MS. voce REcisTrATION.



