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No 43, twenty-five or twenty-fix years fyne, the noblemen of Scotland ufe not to keep
the procuratories or mandates frae the tine the turn be done; ft fl proe4ra-
tories are' made in paper, and the readier to lofe and confume.- THE LORDS
found by interlocutor, the intimation made by the infirument not fufficient, be-
caufe the procuratory was not produced, licet bona pars domrinorumnfuit in con-
traria sententia ratione pra-diia mota, et fuit faclum antiquum, and procuratories
and mandates that are made in paper, ufe not to be kept fo long in paper.

Fol. Dic. v. 1.p. 63. C(olvil, MS. p. 42.
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1558. July 3r.
The QpEiE and the ABBOT of COUPAR, donatour, against The LAIRD Of DuFFus.

GiF ony perfoun havand be gift of the fuperiour, the marriage of ony air, he
fould lauchfullie intimat the famin to him, viz. he, or his procurator, fould come
to the perfonal prefence of the air, and ather reid his gift, or give and deliver
him ane copie thairof, and tak inftrument in the handis of aile notar thairupon;
for, gif he or his procurator pafs to the perfonall prefence of the heritour, and
expone to him be word, that he hes the gift of the ritarriage difponit to him be
the fuperiour, or that he is ceffioner and affignay lauchfullie conflitute be the
donatour thairof, and makf intimatioun to him of the famin; the famin verbal
intimatioun maid nuda voce, is not fufficient; and thairfoir, albeit the air marie
without confent of the faid'4onatour, or his affignay, he fould not be compellit
to pay to him the doubilliavail of the marriage, bot the fingle avail allenarlie.
And the like to be obfervit in all intimatiouns of ony uther rights, evidentis, or
titillis.

Balfour, p. 169.

1623. 7u4' 3. ScoT against L. DRUMLANRIG.

IN a double poinding, Scot contra L. Drumlantig, wherein the two parties con-
tending for the preference of a fum, acclaimed by both the parties, from a debtor
of their common debtors: The L. Drumlanrig feeking the fame as arretted, for
fatisfitalion of fome debt owing to him by their common debtor, and the other
feeking the fame a3 affignee made thereto; which affignation was both made and
intimate before the L. Drumlanrig's arreftient : Likeas both the parties had ob-
tained featences upon both their rights forefaid, againft the complainer:- THE
Lcns prefeurred Drumianrig, notwithiftanding of the other parties prior afigna-
tion and intimation, becaufe the intimation was found null, feeing it was made
by a procurator for the afHignee; which procurator was notary to the fame intima-
tion, made by himfelf as procurator; and the Lords found, he could not be both
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procurator and notary; but that it ought to have becn perfe(Ied by two iftina
perfibns ; and that one and the fame perfon could not be both procurator to int;

mate in the afl-gnee's name, and alfo notary to take infiruments on the doing

thereof; and the affignation unintimnate, albeit prior to the arreftment, was not

a caufe of preference to the faid fabfequent arreftment, where the queftion was

with a third party, and not betwixt tile cedent aeid the debtor to the cedent only
but that a third perfon claimed the fame, who contended, that the affignation,
unintimate, could not derogate to his fabfequent arre[iment and lawful diligence,
done before any lawful deed made by the allignee, to afTed the fum libelled

And fo it was alfo found, and the Lords futlained the decreet obtained by Drum-

lanrig, againft the faid perfon who was decerned to make the arrefted money,
owing to the fitid common debtor, furthcoming, albeit it was quarrelled as null,
being given betore the term ot pay ment of that money which was arrefled, which

was not come the time of the fhid fentence2. Which allegeance was repelled, and

the decreet fultained, which was only declaratoria juris ; for therein all execution
was fufpendced vhile the terms of payment were paid and come. (See LEGAL

DILIGENCE.)

A&t. Nicoon, Ah, -. Clerk Scot.

Fol. Dic. v. z. p. 63. Du;lie, P. 38 1-

r629. January 8 KiN Loc againt FINLArSON.

JAMES KINLOcu being made affignee by Robert Finlayfon, to the mails of a
houfe for certain years, purfies the indweller for the mail, who alleging payment
to one who arrefled the fame for the cedent's debt, and who had obtained de-
crect thereupon againQt him: And the purfuer alleging, That the payment was
made mnalafide, his affignation being both made and intimate before the arreft-
ment; it was queltioned if this inltimiation was fufincient, to put him in mala file
to have paid thereafter, feeing it was only made at his dwelling-houfe, and a
copy delivered to his wife, at which thne the defender was out of the country;
whereby he alleged, that the faid intimation thould havewbeen made at the mar-
ket-crofs of the head burgh of the thire within which he dwelt, and at the pier
and thore of Leith, as in all citations of perfons who are out of the country,
This intimation being alleged to be more material, and to require more flria for-
mality than citations, and the danger being greater' but this was not decided.
See EXEcuTioN,

Durie, P. 41-1
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