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by reafon of the baftardy of the father only : So that'in fuch ‘cafes of the King’s
fucceffion, there muft two things concur, viz. That the flock was a baftard, and
that the whole poflerity and iffue proceeding of that fock, albeit begotten in
lawful marriage, be deceafed ; for, as long as any lives’ begotten by the baftard
in a lawful marriage, the ng cannot be ultimus beres ; and where the lawful
defcent fails, there is no ether coHateral ‘or afcendant fuccefﬁon of the baﬂard

and fo the nght pertams to the ng ~
© - Rl Dic.v. 1. p. 2. Darz'e,p. 215.

© SECT. V.

In what Situations a Baftard enjoys fhe Power of Tefting.

{628 February 27 HAY agazmt BISHOP of Dumm.f

ANDu.w HAY, executor nommate to umquhxle Wllham Ha,y of Strolhe, and
having licence to pm’fuc, convenes the Bithop- of Dunkell,-as debtor to the faid
defunét. It was excepted by: -the faid ‘Bifhop, that the defuné was baftard, and
had no power to make a teftament, except he had been legitimate. To the
whilk it was answered, That the defender had no intereft to allege the fame, fee-
ing the defun& was not declared baftard, nor nae gift taken of his baftardy ; and
it were a dangerous prattice, if this fhould be objected againft every defun& and

thexr ‘eXecutors. -—--—THE Lonns repelled the excepnon. R
. » S Aucbmleck MS p 19

1628 Marcb 8. Mum and Tqusox agazmt KINCAID

Mum, and Thomfon, her tutor; contra Kincaid, Muir the pupxl and her faid
titor Adam’ ’I‘homfon, who was left tutor teftamentar, conjnnétly, by the pupll’s'
father, with Robert Kirncaid and. Alexander Heriot, whom the defun& nommated
conjunct-tutors to the purfuer his daughter ; the faid pupil and Adam, one of
the: tutors forefaid, pm'fue the ‘other-two, €ither to accept of the office, to the
effe@ the minor’s goods may be adminiftered, and purfuits moved’ againft her
debtors by them, or then to renounee the office ; and Alexander Heriot, eneof
* the tutors, compearing, -and renouncing the oﬁice, the -other, viz." Robert Kin-
eaid, compearing and contefling, that the minor-wag not Tawfully authonfed to
purfue this action, being only aflifted with one-of the three tutors conjuné’dy
given, who ought all to concur ; and this purfuit by the minor againft her own
tutors, oaght not to be fuftained durante tutela; at leaft fhe {hould be authonfed
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with other cusatoss ad hane ktem ;. and fusther, he. alkged, That the. defundt
died a baftard, not legitimate, and fo had na power to make a teflament: 5 like.
as Robert-Kincaid .has obtaingd from the King a tytory dstive. Bath thefe alle-
Beances were repelled, and the puriuit fuﬁahlqd,‘gt; the pupil’s infance authorif-
ed with ane, without neceffity of autharifiag by anmy opher <oncourfe, or new
giving of curators; and it was found, albeit the defund was a baftard, and not
legitimate, he might leave tutors to his bairns, ;gotten by him in lawfal-marsiage,
and who were to fucceed to his means, and whom he might nominate executors;
notwithitanding that the defender alleged, that a baftard not legitimate, albeit
having bairns gotten by him in lawful marriage, had not testamenti Jactionem
and that if he nominated his bairns executors to him, yet their fucceflion, and
eoming to his means, would not be ratigne testamenti, but ratione sanguinis, which-
was repelled ; for if the baftard had more bairns gotten in marriage than one, and.
if he fhould make one of them his executer, that bajrn, Deminate exegutor, would:
have right only to that which behoved to come fo. him, jure et ‘mtz'a*né't"c’.rzamerzti,_
&l non jure sanguinis ; for boc jure sanguinis, they would' all fucceed alike, and-
not he alone, who was nominate exedutor.. : S o ;

But here it is to be alfo remembered, that there was. no. declarator upon the-
defunéV’s baftarly.  See SoLipum et PrO RATA, ‘¢ TuTor and Poerr. -~

A& - AR Niga, 7 Qlefk, oy, S
: - Lok-Digiwotp. ga. - Daris, p, 356..

1629. Fuly 7o - W ALiAd;, against Muir:.

IN a {pecial declarator of baftardy, it was found; That the relid of the bagard:
had good right to the equal half of the baftard’s goods; defired to be. declared ;
and that the donatar had not right to the whole goods, but only. to the other half-
thereof " Alfo the baftard having testamenti factionem, by grant from. the King,.
and having made a teftament in vyrit, and.h&ving‘t‘hereafter left:a legacy of 200
merks to his wife, whereby fhe claimed right to that part, at leaft to oo pound
thereof, whereunto.the retrenched the faid legacy.:. It was found, That the leay-.
ing of this legacy, after he had made teltament, might. be proven by witneffes,
albeit the legacy was of a greater quantity, feeing it was reftrited-to 100 -Poﬁ ads.
by the legatar. Sce No 5. p. 1344 . o T

Fuly 9- 1629. Inthis action, mentioned 7th July-1629, it was found, that an
heritable bond.bearing annualrent, made by the. debtor to the baftard, . came. un-
der the general gift of the faid baftard’s gift of baktardy, . gifted to the donatar ;
and that there was no necellity that the bond, .or fuch others of.the Like nature,
fhould be gifted by anyparticular.gift of the fame i {pecial ; likeas another do.
natar who had a fpecial gift of that heritable ‘bond, whereupon that declarator
was fought by this general donatar, -afier general declarator obtained and decerq.
ed, upon the faid gift of before, compearing and. alleging, that he only fhould
be preferred to that heritable bond by virtye of his gift thereof ; this allegeance



