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chief, shown by one or more ouvert acts, ' may be put under caution not to com-
mit such wrongs in time coming. But to oblige an innocent person to find cau-
tion to abstain from doing mischief of any kind, is hard and unjust. It is pu-
nishing a man who has done no fault. 2do, The statutes enjoining caution te be
taken from messengers, go all of them upon that plan. The act 46, parl. 1587,
enjoins caution to be taken from messengers, ¢ for the damage and interest of
¢ parties grieved by the falsehood, negligence, or informality of any officer.
Here are three delicts condescended on, which regard the pursuer only, viz. false-
hood, i. e. returning a false execution ; the second, negligence; and the third,

;informality, i. e. giving an informal execution. The act 73, of the same par-

liament, is in the same strain, only more explicit, ¢ That the soverty shal be
¢ answerable for the damage and interest of his falsehood, sloth, or informal do-
¢ ing, in his Highness’ service, or other parties ;’ 7. ¢, in the service of his High-
ness, or in the service of other parties. 3tio, The bond of cautionry in ques-
tion, being of the same tenor with all other bonds of the kind, is in every ar-
ticle conformable to the foregoing statutes. The three delicts are the same with
what are condescended on in the statutes; and the obligation is.confined to
thdse who employ the messenger, because no other person is bound to pay him
reasonable expenses. Lastly, Another remedy is provided by law, where mes-
sengers, under pretext of executing their office, oppress any of the lieges, and
that is by the act 84, parl. 1587, declaring this crime to be capital.
Fol. Dic. v. 3. p. 117. Sel. Dec. No 150. p. 205.
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Cautioner, how far Liable.

-

1593. May 25. GurHRIE against WADDEL.

A executor’s cautioner was found only bound for what was contained in the
inventory, not for concealments.
Fol. Dic. v. 1. p. 125. Haddington, MS.

*.* See This case voce Exrcuror.
et O IR e
1628. Fuly2.  ~ Nasmute against MENzIES.

In a suspension, Nasmith contra Menzies, the relict, upon her contract of mar-
riage, having charged the cautioner for employment of 1000 merks upon an-
nualrent to-her use'in her lifetime ; and the party exhibiting the money at the
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bar, to be delivertd to her for her enbployment: fo&sesaxd she-finding caution to
mike the. prmupal sum furthicaming sfter her decease, to the heir: And the re-
lict alleging, That she was not holden: to teceive the meney, which she could
not gat employed, and that she was not obliged. to receive the same, nor find
caution, which, she alleged, was not in her power to find ; angd that she sought
paysent only yearly of that antualrent for her lifetime wwe—THz Larns found,
That this offer of delivery of the meney: to the refict, as said.is, (which sum also

wis exhibited. in presence of the Lords) freed not the cautioner; and that: the:

selict was not.holden to accept the same, but if she pleased ; and that the cau-
gioner remdined subject to empley the money for the: nsé of the relict, that she
mxght gaet the ahnrualrent theteof so long as she lived..

‘ Act Aiton.. Alte — clerk Hy.
. Bl D:c v I p 125, Durie, p. 380.
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HAM-IL’#ONa against. Bisnor of ‘Gattoway's RELCT:

%28, 3%‘ '4{». »

Ina sus,penswn; Hamilton of Km'blathmonth agamst the Rchct of ‘Gawin,
Blshop of Gallowa,y, who had char,ged the suspcnder as he who. was cautioner

for her husband in.the oon&ract oﬁ marriage. with him, for mfcxfung her in life- .
rent of a.tenement pertammg to- ber. said- umquhile -husband, and also in-some
annuehents,‘whxoh e had out;:of cextain lands, red.eemahle, confem to the said "
contract ;. whereinit. Was,gxqwd.ed, that hew oft the Jands shou]d be redecmed, as
oft the. monies. should. be employed again to her use: for.her lifetime :~——Tus-

Loru)g found; That there . ‘being, an mfeftment once, ngen to- ‘her of the smd.te-

nement by her husband, albeit she. alleged that the- land was thereafter sald by -
her hus.band a.nd 59 thereby she. alle,ged the same wag nox; ,pmﬁiab];e to her, yet-

that: the. eapuoner was freed. thereby of that part_of, the sald contraet ; for if
she had, consent.ed to the. ahematmn, ! it was ‘her own- fault, for thc wh:.ch thé cau.
tioner was not bound ; ;. and if.she-bad not conse.nted t'hereto then she- mlght
claim and use the-right of her infeftmenit: And: sicklike they.found the caution-
er obliged tosgive by, Jher liferent of the annualrests contained in the contract,
notwithstandidg that ke alleged that she was:once infeft:therein by her husband,

whereby he alleged, that he was not fusther obliged ; seeing, albeitthe annual--

rents were redeemed, and the monies paid to THer husband, yet se¢ing she con-
sented to the renunciation:made by her husband, that-being her-owa deed, she

could not come to seek the -cautioner, who was not' obliged for that which was.
done by herself, nor for ‘any thing wheremn: she had valuntarily prejudsged: Rer- .
salf ~—Yor he ullegsd, That-howscever he was obliged :as cautioner, that howoft -

the numyalrents should be lawfully reeemed, in :thet case:to employ them: -again.

to her bse 3 YEt he was not-vbligedto employ, "where they volantarily srecdived
thie money, and gave voluntary renunciztions, on redemption being orderly used ;.

in which case of order of redemption, and not voluntary renunciation, he. alle.-
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