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bar, to be delivertd to her for her enbployment: fo&sesaxd she-finding caution to
mike the. prmupal sum furthicaming sfter her decease, to the heir: And the re-
lict alleging, That she was not holden: to teceive the meney, which she could
not gat employed, and that she was not obliged. to receive the same, nor find
caution, which, she alleged, was not in her power to find ; angd that she sought
paysent only yearly of that antualrent for her lifetime wwe—THz Larns found,
That this offer of delivery of the meney: to the refict, as said.is, (which sum also

wis exhibited. in presence of the Lords) freed not the cautioner; and that: the:

selict was not.holden to accept the same, but if she pleased ; and that the cau-
gioner remdined subject to empley the money for the: nsé of the relict, that she
mxght gaet the ahnrualrent theteof so long as she lived..
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HAM-IL’#ONa against. Bisnor of ‘Gattoway's RELCT:

%28, 3%‘ '4{». »

Ina sus,penswn; Hamilton of Km'blathmonth agamst the Rchct of ‘Gawin,
Blshop of Gallowa,y, who had char,ged the suspcnder as he who. was cautioner

for her husband in.the oon&ract oﬁ marriage. with him, for mfcxfung her in life- .
rent of a.tenement pertammg to- ber. said- umquhile -husband, and also in-some
annuehents,‘whxoh e had out;:of cextain lands, red.eemahle, confem to the said "
contract ;. whereinit. Was,gxqwd.ed, that hew oft the Jands shou]d be redecmed, as
oft the. monies. should. be employed again to her use: for.her lifetime :~——Tus-

Loru)g found; That there . ‘being, an mfeftment once, ngen to- ‘her of the smd.te-

nement by her husband, albeit she. alleged that the- land was thereafter sald by -
her hus.band a.nd 59 thereby she. alle,ged the same wag nox; ,pmﬁiab];e to her, yet-

that: the. eapuoner was freed. thereby of that part_of, the sald contraet ; for if
she had, consent.ed to the. ahematmn, ! it was ‘her own- fault, for thc wh:.ch thé cau.
tioner was not bound ; ;. and if.she-bad not conse.nted t'hereto then she- mlght
claim and use the-right of her infeftmenit: And: sicklike they.found the caution-
er obliged tosgive by, Jher liferent of the annualrests contained in the contract,
notwithstandidg that ke alleged that she was:once infeft:therein by her husband,

whereby he alleged, that he was not fusther obliged ; seeing, albeitthe annual--

rents were redeemed, and the monies paid to THer husband, yet se¢ing she con-
sented to the renunciation:made by her husband, that-being her-owa deed, she

could not come to seek the -cautioner, who was not' obliged for that which was.
done by herself, nor for ‘any thing wheremn: she had valuntarily prejudsged: Rer- .
salf ~—Yor he ullegsd, That-howscever he was obliged :as cautioner, that howoft -

the numyalrents should be lawfully reeemed, in :thet case:to employ them: -again.

to her bse 3 YEt he was not-vbligedto employ, "where they volantarily srecdived
thie money, and gave voluntary renunciztions, on redemption being orderly used ;.

in which case of order of redemption, and not voluntary renunciation, he. alle.-
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‘ged he-could only become cautioner, and the words of his obligation could not
-be extended.  This allegeance was repelled, and the cautioner was found oblig-
~ed to employ again to the relict, in liferent, the sums uplifted, notwithstanding
~of her‘renunciation, and albeit there was ne.order of redemption used ; for the
«nnualrents contained in the contract being redeemable, .the voluntary renunci-
:ation was found of that same force, to astrict the cautioner to re-employment ;

-seeing there was a preceding reversion which sas as necessary:.a cause, .as an

order and decreet of redemption : . And because it -was thereafter alleged by the
-cautioner, That the relict had given up and confirmed her husband’s testament,
wherein she confirmed the money beside him to a special quantity, and the
utensils of the house to a special sum, which was given up by herself, she then
-being in his house, and retaining the possession of the house ; likeas she became
~obliged in the testament, to relieve the cautioner theréin, who was obliged to
~makethe goods furthcoming ; therefore the jLorps allowed the sums to the re-
lict, to meet the sums pro tanto, which she .desired to be employed to her use
by the said suspender ; and found, .that she ought to fulfil that to herself, she
being fulhanded therewith ; and found, ‘that the testament given up by herself,
as said is, and her own obligation therein, to relieve the cautioner for the goods
confirmed, was a sufficient probation of her intromission, and that there was no
necessity to prove any otherwise her intromission, but that the same was suffi-
ciently proven by the ‘said testament, as said is ; and 'eonsequently the Lorps
found the said suspender could not be ‘charged by her pro tanto, seeing she might,
by her own intromission, employ-the same to her own use; and albeit she alleged,

“that divers-of these sums was evicted from ther by her husband’s creditors, by

sentences recovered by them upon lawful grounds of just debt; yet that was
repelled, seeing they found that' she ‘might ‘have alleged that she was a prior
creditor by her contract of marriage, and so more favourable, and therein she
would have been prefeired to them ; and this being-omitted by her, and so suf-
fering other creditors to be preferred in that which would have been first subject
to herself, and whereby the suspender was also frustrated of the means of hlS
:‘Iehﬁf This allegeance was therefore repelled also.
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1663. Fune 17. JAMES ALLAN agam.rt James PATERSON.

.JaMEs ALLAN charges ]ames Paterson as cautioner inan indenture for an ap-
prentxce set to the charger for five years, and insists upon that article, of paying
two day’s wages for ilk day’s absence ; and subsumes that the apprentice left his
service after the first two years, and was. absent three years. The said James
Paterson suspends on this reason, That it must be presumed collusion bethxt



