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ing no pursuit moved against the excipient by any otherof the defunct’scredi-
tors; for albeit he was cautioner for the defunct, and had paid for him; yet
that behoved to be respected, as done for liberation of -his own debt, he being
bound himself, and cannot have respect to the defunct’s debt, no pursuit be-
ing moved against him as executor to the defusct, but as a cautioner who was
personaily obliged ; neither can the relief seeking upon the defunct’s gear by
the defender, which makes him a creditor to the defunct, be respected to be
more valuable to him, but from that time When he was confirmed executor,
and that is after the pursuer's diligence ; so that his being full.handed with his
father’s goods, they cannot be petained by him for satisfying of his own debt
totally, and to prejudge tlie pursuer of hls, but eught to- ‘be made forth-com-
ing proportlonally to them all pro rate. * This reply was repelled, forthe Lorps
found the defender fnight defalk and exhaust the ‘goeds-in the testament,- for
relief of the sums paid by him before ‘the - ‘intenting of the ‘pursuer’s -Caase;
wherein he was preferred to the pursuer, albeit he intented ‘this cause befere |
the confirmation, but if the payment had been made since the intenting of
this cause, it would have been more questionable, if it should have been allow-
ed to the pursuer’s prejudice ; likeas the 2d February 1628, in this cause, the

. defence being reformed and restricted, that he 'was- oﬁly ‘cautioner for the father

for sums, whereof the terms of payment were past before the intenting of this
cause, albeit neither sentence nor payment was before this cause, yet he had
reason to retain for his relief of the debts confirmed, whereof the term was
past, as said is, for he was an inevitable debtor ;—this allegance. was repelled,
seeing no payment made before the confirmation, and so. he ought only to come
in pro rata with the other creditors.

T ACE sm— Al Mowar. ' Clerk, ffny;
Daurie, p. 330. &332,
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1628. March ar. Linpsay’s Relict against Evtms,

Ix a double poinding by the Relict of Bernard Lindsay, against Patrick EI-, o

leis and. Sir John Dalmahoy, and certain other creditors of her umquhile- hus-
band, Patrick Elleis having pursued the relict for ‘payment of his debt, as in-.
tromissatrix with her husband’s gear ; after the intenting of the which cause, ,
she having confirmed herself executrix to him, albeit it was two years after her.
husband’s decease, yet the action was only sustained against her as -executrix, .
that she- mlght have beneficium inventarii ; and sicklike during this dependence, .
after Patrick Elleis’s citation, the Laird of Dalmahoy her son-in-law, being al-
so acreditor, intented action, and obtained decreet.against her, conform whereto .
she made payment to him, and which exhausted the goods contained in the testa- .
ment 3 in respect whereof she alleged she should be assoilzied from Patrick:
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Elleis’s pursuit j—this was: found relevant, and: the,paymem made by her al-

lowed, and the Laird of Balnlahoy preferred ;. albeit ﬁatgwk Elleis, rqplmi,
That he ought to be preferred, -or at least - should come in with pther ¢reditors

to be equally answered, -seeing he was anterior'in diligence;; and during his de-

pendence by favour of the refiot, she had given way to héc good-son’s process,
who had intented #his-acéion since ke bad cited 'her, suad : bad keeped his pro-
‘cess in Her-precarator’s ands; while the other had passed thiough his decreet

by collusionr betwixt them ; which fraud ought  nat tirhesustpined.: This te-

ply was. repelled and the credltor, posterxor in dlllgencc gs said is, was prefer-
red » o s
Act. Learmonth, ~ Al Belhes.

' Fol. Dic. vi 2. pi 45. Dmt, 2. 365.
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:629 Mdrcb 5 ARWALDi"JZHomoN against Tfhe LAmn of RENTON.

ARCHIBALD THOMSON convened tTle Laxrd of Rentona as umversal 1ntrom1tter

wu;h £he goods and gear of Wlﬂxam Ijouglas of ‘Ively, to hear and see a bond

.....

- granted by William to the pursuer, reglstrated agamst 'hfm s mtroniltter fore-

said. AlHeged by hlm, He could snot be- convened as- mtromttter, because there:

was one decerned executos-dative &0 William, which executor disponed the
said goods to him. Replied, Not relevant, unless he would say, there was an
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executor confirmed before the inténting of this cause; wha disponed the same.

to him ; for there.is. no raght that any. fan, -cap ;have:to intromit with the

: goods of a defunct, ‘exeept by A conﬁrmed testament. . Duplied, No necessity,

because the executor bemg decemed he behoved to take a time before he con-
ﬁrmed till ‘he knew what goods and gear were-to be confirmed ;' and bemg'.,
now conﬁrmed, albeit after the’ mtentmg of the pursuer’s cause, it must hbe--
rate the defender of his .intromission, which was- by the executar’s Warrant —
5. for 1t is lawful to an’ exe-»
\cuter decerned to confirm- at -any time before. year and’ day expxre and to
purge  his former intromission thereby, although. there. were- never so many'

Tuze Lowrps found the exceptlon and é[uply relevant ;-

pursuits intented against him before his confirmation: ..
© - Fol. Dic: 2. P45 Spotmwood (EX}ICUTDR) -p. 120..
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1630 Navmber 25 NIxNxMAN agmmt RAMSAYa e

WILLIAM Miniran pmsMg ])amd deale and: Ehzabeth Ramy, as: cxe-

ewors ot intromitters’ with - the ~goods: of John Fullertdn, buzgess . of Dundee,
His: diebter,\to pay him his- debt, Tindale alleging, That he could not be. pur-

sued as mtrom:tter, because Ramsay, the other.defender called, was executor:

Nfox 96.-
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