
ADJUDICATION AND APPRISING.

(NAituRE and Erner.)

1631. _anuary 22. L. CLOVE4 Hil_ t agais moonIE.

CLOVERHILL having comprifed Moodie's lands for debt, and, nevertherthelefs,
charging Moodie, by horning, to pay; and, upon that hornitg, having letters of
caption; Moodie fufpended, that the comprifing ought to flay perfonal execution,

or elfe, that the creditor flould renounce the fame. Tut LORDs found, That, if
the fufpender would enter the charger' to the poffeiflon of the lands comprifed, to
be bruiked by him, conform to the comprifing, he ought to accept of the fame,
quo cafu., no perfonal execution of caption ought to be granted againft the debtor;
albeit that the debtor's wife was infeft in the lands, and that the would not renounce
her right, in favour of the comprifer, which the Loans found the debtor could
not be compelled to obtain; but, without her confent, found the comprifing and
poffeffmon fufficient; and, if the comprifer would not accept of poffeffion, that he
ought, to cafu, to renounce his compriffig; for they found, That he ought not to
keep both, viL. both to ufe caption, and to retain the poffeffion and comprifing ,
but that he had his choice of any one of them.

Ad. -. Alt. G;bfon.

1631. Detember 7. SCARtET afaiNSI PATERS014.

HELEN SCARLET having comprifed from John Paterfon, a tenement, the legal
whereof was expired; before which comprifiug, the lands were burdened with an
annualrent, which exhaufled almoft the yearly rpfit of the land, and mails there-
of: She, after deceafe of her debtor, and expity of the iegal, purfues the fon of
her debtor, as behaving himfelf at heir to him, to make payment to her of the
fum, for which fhe had comprifed; and he alkging, That by the forefaid
comprifing, the muft be reputed fatisfied, and cannot return to feek perfonal exe-
cution for that debt, whereof the.was fatisfied by the comprifing, the legal where-
of was expired; and fo the was become heretril of the land, unlefs the w ould
tenounce, and refign her comprifing and infeftment habili modo : And the pur.
fuer replying, That the comprifing cannot hinder the creditor to feek payment,
and to ufe all competent means to obtain payment, befides the comprifing, fee-
ing the fame is unprofitable for her, through the burdening of the faid anterior
infeftment of annualrent; and fhe needs not renounce the comprifing, but be-

ing paid the fhall renounce the fame : And the defender duplying, I hat albeit
the annualrent fhould exhauft the whole mails of the lands, (which was not
granted,) yet the heritable right thereof fubfifting in the comprifer's perfon, was

more worth than the whole debt of the comprifing.- I m LORDs found the
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