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No -in all modifications of aliment, the Lords do always confider the quantity of the

liferent, the quality and circumfiances of the liferentrix, &c.
Anfwered for the purfuer, That whatever tocher or provifion fhe brought,

makes no difference here; becaufe, till the heir, at leaft under pulpilarity, muff
'be alimented, which is prov/io legis, and by no paaion can be evacuated: And
as the law did openly intimate to her this a6 St, as a burden which fhe was in
hazard to undergo, the ought to have provided for his liferent fuitably; for the
,rule is, that whatever portion of burden each liferenter have from the fiar's
eitate, and whatever the portions were that they brought, yet that fince he
finds them liferenters, they inuft contribute to his maintenance.

THE LORDS found the defence not relevant to affoilzie the flep-grand-mother
from contributing a proportion of the purfuer's aliment.

Adt. Bofwell. Alt. Sir Thomas Wallace. Clerk, Robertfon.

Fol. Dic. v. I. p. 31. Bruce, No Iz5. p. 143.

41729. Y-1dy 12.
Lady ANN ALLARDICE, against MARY MILL, Relidt of James Allardice

of that Ilk.

NO 3 5.
Contrary to IN a purfuit, at the inftance of an apparent heir for aliment, againft his mother
NO 32. and grand-mother, liferentrixes upon his eftate, the grand-mother was affoilzied,

becaufe the had formerly given down to her fon, the purfuer's father, more of
her liferent provifion, than the Lords would have decerned to this purfuer, had
her provifion remained with her entire.

Foil. Dic. v. I. -P. 35-

An offer to a- By the cafe, the Heir of Kirkland againft his Grand-mother, No 32. fupra,
liment in fa- an offer to aliment in family was found not relevant to elide the claim.
mily not re-
levant. The fame law was recognized in the cafe, Finnie againft Oliphant, from Au-

chinleck, No 7.fupra. That cafe is reported likewife by Durie; referved to
be placed here to illuffrate this principle, as follows:

No 1631. February 22. FINNIE against OLIPHANT.

A mother li-temte o ob
ale in aii A FACTOR for a tutor-dative, purfuing the mother for a modification, to be gi-
ment, and, ven yearly to the minor, for his entertainment; wherein the LORDS found, Thathaving mar-
ried a fecond albeit the defender bruiked no ward-lands of the minor, and that the minor had
huad,dnot no ward-lands ; yet, feeing flie was liferentrix of all the minor's means, viz.
the cu'odv of -loufes, and aniualrents of money, that a modification ought to be taken there-
the mnor.
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of. And albeit the mother offered to keep and entertain the bairn herfelf, upon
her own charges, yet that was not fuftained, feeing the was married on a huf-
band; and the tutor and his faaor was found might neverthelefs crave this mo-
dification; but confideration was had of the moveable heirfhip due to him, which
proportionally bore a part of the modification.

Ad. Nicolfon. Alt. Obiphant.

Fol. Dic. v i.;p. 31. Durie, p. 573.

1627.. July 14. NOBLE ag7ainst NOBLE.

JOHN NOBLE, tutor to Alexander Noble, his pupil, having obtained the pupil
delivered to him in prefence of the Lords,. by a preceding decreet, obtained by
him againft the mother of the bairn, and her hufband, detainers of the bairn for
the time; he now purfuing the faid pupil's mother and her hufband, who was in-
feft in liferent, and. was in poffeffion of his whole lands; and who alfo had. the
gift of his waird and marriage, for an yearly modification, to be given for the
entertainment of the faid bairn; and the defender's compearing and offering to
entertain the bairn herfelf, and to keep him :-THE LORDs admitted the mo-
ther's offer to entertain and keep the bairn herfelf; and found, in refped there-
of, that the bairn ought to be, delivered to-her for that effed, and therefore that
no modification ought to be given to the tutor; which was fo found; albeit, that
by a preceding fentence, as faid is, againft the mother, the bairn was decerned
to be delivered by her to his faid tutor; and that, conform thereto, the bairn was
in the tutor's keeping; and alfo, albeit the mother was married with a fecond
hufband.

This was thereafter altered, and the bairn ordained to remain with the tutor,
and the adion for aliment fuftained. (See TUTOR and PUPIL.)

Clerk, Gilfon,
Fo1 Dic. V. I. p. 31. Durie,,p* 310.

1679. February'l9;. SIBBALD agaifist FALCONER..

SIBBALD of Kair, purfues Sir Alexander Falconer, donatar to his ward, for a
modification for his aliment, both for bygones and in time-coming. The defen-
der alle ged, Imo, Abfolvitor from bygones, becaufe aliment is only due in the
cafe when -the heir cannot be entertained otherways, as neither having feu or
blench-lands, moveables,. or calling; but here this heir was alimented by- his mo-
ther; and is neither engaged nor diftreffed for fatisfaffion thereof, nor cannot for
years- fince his pupillarity; becaufe the Lords have oft-times - fotind, That enter-

No 36.

No 37.
To the lame
effe& with
the above.

No 38.
A donatar of
ward, found
liable to-ali-
ment the
heir, -whethex
he had intro-
mitted or not,
unlefs he in-
ftruaed how
1ie was bar-
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