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1280 BASE INFEFTMENT.

the faid back tack-duty ; that the faid purfuer ought to be paid of the fame by
the defender, who was poffeflor and heritor all thefe years, not only in time
to come yearly, butalfo of all thefe faid bygone years; albeit the purfuer’s
right was but bafe, and that the defender’s right was public, and clad with fo
long poffeflion 5 and albeit, the purfuer had been fo long out of pofleffion, and
had never done diligence all that time, to recover payment of his back tack-duty ;
feeing his right was once clothed with pofleflion: Which the Lorbps found, gave
him preference to the pofterior public right for bygones, as well although they had
been owing thefe 20 or 30 years bygone, as for the time to come ; and found, That
the defender’s uplifting of the duties of the lands, of the faid years bypaft, by virtue
of the faid title, which was titulus verus et non putativus, et ubi fructus erant bona
Jfide precepti et consumpti, did not liberate him from the faid bygones ; and found,
That the purfuer ought not to be put to reduce the defender’s right, as he alleged
he ought, in this judgment, which he alleged to be of that fame nature; as if he
were in a removing, which was repelled. S¢¢ Bona Fipe CoNsumpTION.

A&. Cunninghame. Alt. Mowat & Gilmor. Clerk, Scor.
Durie, p. 663.
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February 4. CHARTERS against L. BALMAGHIE,

1633.

Oxe Charters purfuing removing againft the Laird of Balmaghie, the purfuer
being infeft in the lands libelled, as heir to his father, who was infeft by Alex-
ander Livingfton of Airds, above 45 years fince, by an infeftment to be holden
of the granter, and by virtue thereof was divers years in pofleflion of the land,
ay and while the reli¢t of the faid Alexander Livingfton, being liferenter of the
lands, after her hufband’s deceafe, by virtue of that her liferent right, became in
poffeflion thereof, wherein the continued by the {pace of 36 years, or thereby, ay
and while the time of her deceafe; after whole deceafe, immediately, the L.
Balmaghie defender, apprehended the pofleffion, and hath continued therein now
by the fpace of five or fix years bypaft, he being infeft by progrefa from his pre-
deceflors and autho:s by five feveral heritable infeftments, in five feveral his au-
thor’s perfons, ﬁowmg from that fame Alexander LlVlnchon -common author to
both the parties, and all by pubhc infeftments, to be holden of the fuperior;
Whereby it was alleged, That in this Judgment pofeffory, the public infeftment
ought to defend againft the bafe right, which was now extin@, being out
of pofleffion thefe 40 years bypaﬂ and fo prefcribed. TrE LorDs neverthe-
lefs repelled this allegeance, in refpet that the purfuer’s bale right was alleged
once to be clothed with pofleflion, whereby it was once a good right, and ought
to.be preferred to the polterior right, albeit public ; and found, That this pof-
feflion, albeit after fo long time, (and albeit ténding to deftroy the public infeft-
ment with {o long progrefs,) was probable by witnefles, and receivable boc ordines
without redudion ; and found, That the prefcription had no place in this cafe,
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feeing the defuetude and out- lying - of the purfuer out of the pofleflion, was by

the liferenter’s right and poffeffion, fhe living, and being pofleflor above 30 years -

and more, which fufpended both parties rights and- poffeffion ; that prefcription
could not run againft them medio tempore ; and the defender’s pofleffion, fince
her deceafe, was.not {uftained to exclude this purfuit. See Proor.
A& Cu}z'm'riélranze. - Al Gilmor. Clérk, Gibsan. o
o ' ' . Durie, p. 672.
1634, Fulp12. - Sir James OLipaNT’s CREDITORS.

' “In a double poinding, which of Sir James’s creditors fhould be anfwered of
*the duties of thefe lands, which were apprifed by fome, and who being publicly
infeft therein; craved therefore to be anfwered of the faid duties of the crop
1632 ; which was then controverted ; and on the other part, Patrick Oliphant,
who craved to be preferred to John Fairholm, the comprifer ; becaufe long be-
fore his comprifing and denunciation, he was infeft in an annualrent out of the
faid lands, for a principal fum addebted to him by the faid common debtor ;
which infeftment proceeded upon. a procuratory granted by the debtor, for tak-
ing infeftment, either to be holden of the granter, or of the king, the debtor’s
{uperior ; and albeit he was feized to be holden, only of the granter, yet his in=
feftment was regiftered in the fecretary’s regifter, and fo made public before
Fairholm’s denunciation: As alfo the fame was confirmed by the King, before
Fairholm’s comprifing was complete; in the which confirmation, the King de-
clared the faid fafine to be as fufficient as if he had been infeft to be holden of
the King.—And it being answered for the comprifer, That the annualrenters
right was bafe, and was not clad with poffeflion, neither could be clad with pol-
feflion, feeing the payment of the annualrent was not conferred till the year
1633, to be the firft term of payment of the annualrent; and the confirs
mation nor regiftration made not the fame public, fo that ftill the infeftment re-
mained a bafe right, and could not be refpe@ed againft the public, which in~
‘ftantly was to take effect, and to receive prefent pofleflion. And the annualren-
ter answering, That albeit his infeftment could not take prefent pofleffion, feeing
the: term .of payment was not before Whitfunday 1633 ; yet that was not 4
ground-of law to annul his right thereby, feeing it was a: trué and lawful debt,
and lawfully conftitute, ubi cedebat dies, licet non wvenit, et licet non peti possit 5
neither could it be reputed bafe thereby to extinguifh his right, being regiftered
and confirmed ; which took away all fufpicion of fraud or clandeftine dealing ;
for the public: reglﬁratlon took away all thefe fufpicions, which gave the caufe of
- any aés of Parliament, made againft private rjghts; and he has. befide done all
lawful diligence to make his infeftment notour, by intenting action thereupon,
and executing of arrefiment before this comprifer; which muft have force;
~ as if he had obtained poffeffion, feeing both.the parties. are but yet contend.-
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