- 203X

10 7UDIGIO SISTI, ET JUDICATUM

AEE

S@LV n o

NETTIS G

Y

‘) ITIE NG \ IJ r': . ‘SJA”)

*i it LI SHOTET
m}i W 4@;1 thmenJom. e s

2oy et

F ziny party bé*cHargedeyt‘Bé‘ﬁle‘sloﬁ 4" Bujg ’ﬁndj cauﬁon as Taw will, and' !
- find thewsald’ cautiot, *anﬂ'ﬁ;’er’eﬁfﬁer ‘obtain® tﬁé"ca&seﬁdvocated to' the Lor&s,f.

the advocation frees the ea'use,»;( Yrdei the Caut‘zqné é&;w {rj‘n R
._;.x:._p i ’“Fol.“i)fi’?{'l{ ¢ f/]uc?fm]eck MS ,p 9

o ,naq P TS . ~» N

R+ v - Heptue st v e e
RN ,!iu( 5 aedmaa 37 wasy owy ;.{!:fzv .

1(}33 Ndfvember 2‘6 ER D&A,Y $E4 miLEAIRI‘OULL- et i o1

O}iE fl,mdéay*procufatﬁi'}ﬁ&al qahd Sfi)t his mf‘orm,er havmg obtamed decreet‘
before the:Sréwirt of the ’rdj’a’}iﬁr‘ £ St ;
one Reid'té ’éxteréllm, %&ﬁé & - foi' {d‘“‘fﬂoéﬁ “‘goni%%l fed upon, tlié’,sém S¢of,
and-'the degeét Beirig’gi’v&n fagiflSF the suid” ca\fn Epéf;x t samc Lay, ‘at
which by his'act, ‘heris o’Bﬁgéﬂ’to enlter hifn';” S ‘?a ;ﬁ decrejzt decermng thé’
said éauﬁoﬁer‘lelthe'r to entér <the paft}* foresa . or ?lsg top '
which ‘was’ tﬁé“pam of ‘thé dct; and also: décerm g The' ﬁrl'r{i:f Egrt;y o' pa

: i L m“ 33 i %
L. go n pa‘nam bdﬂfu’m& &z Tﬁ‘e fnéxpaF afna caumon: 511'1 cﬁa]r | pay*
thiese: two somd réspectior to bR pmcurat& ‘ﬁs"}” i B & ] i_{‘;
had both-obtainéd the said’ smteﬁ%‘é‘} 7] ﬁ%“&& 0 rfﬁcfé and‘ cautloner’ éﬁsi
péndmg, ‘THE LORDS supe.'nded tve ;decfjeet anH‘ char €s. tLhereon for both thc'

""" ict Gf His coxirt 22 aays after the foresald

sentence, had (Ieclafed%he caﬁnbn
hiad entered thén in judgmént thé' Sald pai’tff‘ hi)m khe Was Cdunonc

’nt:‘i*f’év‘é‘s1 Uitinst Fairfoull vcautxongr for

it, who..

No 1.

No 2.
A cautioner,
Judicio sisti,
is freed by
producing
judicially the
defender at
at any time,
and protest- -

~ ing to be free,

for thereupon

- the Judge
" ought again

to incarcerate
the defender

"until he find

new caution,

“to" bé fre: ‘of’ that Penaltx, in ;espect he,. :

Neither was it respected <by. the LoRDS, Thiftthe cntry was so loﬁg after the. .

sentence, and after that day on which he was obliged..to.enter him, seeing: ‘the.

decreet bore only either. to-enter bim,..or to juzy the. sum,.and bore not.purely to
pay the sund,. bﬁcause he:had failéd to enter him, and so by this entry he obey-

ed the sentence ; neither was it respected, where the jparty ‘alleged, that the -

entry was elusory, (seeing .it- was not .madeé .when : this-eause was agitate before

the Judge ; but was done on. another court-day, this party not knowing there... .
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of,.and never being intimate to him, nor being warned thereto, as he éught, and
the person entered not being committed: to-ward, -that-he might have been pur-

-sued by the party hurt ; but instazitly-when he was entered, being demitted by

“the Judge ;. notwithstanding whereof the entry ‘was sustained ; and if the Judge
thad dene any, grong, the party had his action against ham therefor ; which
.would appear. td bé 2 hard decision,. ipecially in so mean a matter, and betwixt
-mean parties, to put them:to so long and'expensive pursuits ; and also the Lorps

:suspend for the L.-50 decerned against the principal, for contumacy, in respect

that the Judge aftersentence had discharged him of that sum: And it was re-
.pelled, which was alleged, that the Jodge, after sentence given by him, erat

_functus gfficio, and so could not discharge the pain of that sentence, which was

.obtained by the procurator-fiscal, and the party hurt, specially, seeing before
:the discharge, the suspender was ‘charged by the ‘Judge’s precept, as the tenor
-of the precept raised on the decreet hore, To pay the pain decerned to the procu-
rator-fiscal, ‘ard to the garty burt, abtamcr Qf the decrcet, s that the ]ud.gc, aftey

that charge, could not discharge him ; and it were a great frustratlon of justice,
when parties pursue for blood, if the ]udge shall only decern against the other
party complained upon not compearing, for a penalty to himself, and have no
respect to the party’s satisfaction, speetaly the pursuit being intented, not by
the procurator-fiscal only, guo casu it might appear, that the Judge might decern
a penalty for contumacy; as an obvention and emolument of his court, proper
to himself; but the pursuit being alsa moved, at the instance of the party
gneved it weze iniquity, that he should be deprlved of all benefit in that pur-
suit, by his party’s absence, and to apply the same to the ]udge For so parties
hurt should be deterred to pursye for such wrongs, but should be forced to bear
the same W1thout redress ; which allegeance was repelled, and the said pain for
contumacy in this, and, all other the like cases, was found to pertain to the
Judge ; and that ‘he mlght discharge the same after sentence, obtained by the
procurator—ﬁjscal and albeit the party was also obtainer thereof ; for they found,
that the Judge rmght have tried the fact of blood, cammitted, albeit the party
compeared mot, and after trial punish the party committer, and appoint satis-
faction to the party hurt ; but no trial being taken of the fact, no censure could
pass upon the party therefor, so that the pain was for contumacy, and con-
tempt of the Judge, and was not to be taken as if any part thereof were given
to the party huit, who mxght pursue his action for damage and interest, not-
thhsta.ndmg of this senténce against the other party, as he pleased. See Pro-
CESS,

Cletk, S‘oh
Fol. Dic. w. 1. p. 120, Durie, p. 694.

*.% Se ~wagainst McGulboch, No 8. p. 369.



