ADJUDICATION anp APPRISING, _ soy

' NATURE ‘and EFFECT of this DILIGENCE.

xéxg February 3. Bruce agam:t Bucmx.
No 5.
A COMPRISING is & Iegal aflignation, needing no intimation ‘and therefore, a
fecond comprlﬁng of aright, of reverﬁon, though ﬁrﬁ mtimated was found not
preferablet
Fbl ch 2. I. p 14 Ho;ge (AerstG)MS
1628. M&rcb S S(:o'r agazmt TENANTS of thtﬂald
No 2:.

IN an’ a&mn for mails and du:tres betwixt Andrew Scot furgeon; and’tenants of  Efect of a
Whitflaid, the Loxns found a-comiprifing of the lands libelled, wheteof the duties i ;I‘); rfg:;f‘* 7
were acelaimed by the purfuer, was not & fufficient title to producé adtion to him ; ‘
except he sl been either fenfed:in-the lands by virtue of his comprifing, or had.
done diligerice to. obtain himfelf feafed, by chargmg of the fupenor, who hadv
zefufed, or fch. other lawfal drlxgzhce. :

A&cmgh B C‘hrl.,,Slols o
- o Fa! Dic. v. 1. p. 14, . Durie, p. 354:.
* % But-now, as to mails and duties, a. decreet of ‘apprifing is ainderftood to~

be an effectual diliggnce; and-equivalentt to-an: aﬁignanon intimated ; as to which;.
See COMPETITION..

A
No %
QNE Ker o£ Rcdpeth, having dxfpoaed his lan:ds hemtmbly to his Qm, and to hls Effe6h. °f 2
w;lfe in conjun®-foe, referving an bnnualtent of sow.merks yearly, to be paid. fi??i’;f;,;fé;;’f
forth of any-part theteof, to himfelf during his lifetime §. and the faid lamds, with- o
all right theifaid: Ker of Redpeth. had thereof, being thereafter comprifed by
Alexander Maxwell for debt, and he being, conform therete,. infeft in the limds §.
and another, viz. Murtay, fon to the L. Blackbatony, haviag cmnprifed,_z
the faid lands, and the fiid debtor’s right; as the faid. Alekander MasweH had:
done, and before Alexander's comprifing, but not being infefi in-the lands, it
was queftioned betwixt thele comprifers, which of them had right to. be anf

16 34 Marcb 2 MAXWELL agazmt MURRAY and WRIGHT.



No 3.

No 4.
An apprifing
being a ]egal
affignation, ~
needingno
intimation, a
difcharge, by
the debtor, of
a bond com-
priled, is of
no avail,
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wered of the faid annualrent, referved to the common debtor, in the forefaid in-
feftment of fee ; whereto the comprifer, ‘who was infeft, claimed to be preferred
to the other not infeft, albeit he had-comprifed before him, feeing he alleged,

‘That the refervation of the anrualrent to.the difponer, could not be bruiked but

‘by infeftment ; for the difponer therein behoved to be repute, as if he never had

‘been denuded of the fee of the land pro tanto, but remained, notwithftanding of

the fee given to the fon, as if he had not been denuded ; but that he retained the
infeftment thereof, although it was retrenthed to a liferent; and could not be
‘bruiked but by virtue of his prior infeftment, with which it was confolidated, as
an ufufru@ cafual, and not formal, Wthh is conftituted by a naked liferent, dif-
tin@ and feparate from the property. "And the other party contendmg on the
contrary, that he needed no fafine :—ThuE Lorps preferred the prior comprifer,
albeit not infeft, to the pofterior; albeit mfeft and albeit both the comprif-
ings were ot the lands, and of the debtors rlght and not of the hferent of the

Jpecifice comprlfed and the right thereof good to the comprifer, without neceflity
of a fafine : even as the debtor might have. difponed the fame validly, without
fafine, to the receiver ; for the faid liferent was -diftin& from the property, and
was not inherent in the property, he being denuded of the property, by giving
of the fee, and retaining nothmg but a liferent of the annualrent, during his
lifetime, which never made the fee thereof to revive to him, conform to his prior
right ; for then it could not have expired with his death, but he might have dif-
poned it to another, to be effeCtual to the receiver after his death, which could
mot be done; therefore the allegeante was difcufled, as faid is.

AQ. Wdvocatus. ©Alu Nialfen” - Clérk, Gitfon.
o ~[Fol. Dic, w. 1. p. 14.. Durie, p. 715.
-
1635. March 25. Lowrp YESTER agam:t L. INNERWEIK

In this caufe, a reafon of fufpenfion was proponed bearmg, That thc
bond comprifed was dxfcharged by the creditor, to whom.it was made,
who granted that the fame was fatisfied to him, and difcharged to the
maker of that bond, which difcharge was done after the comprifing; and
fo whereby the comprifer alleged that difcharge ought not to be refpected:
againft him, and to his prejudice, who, after his denuaciation and com-
prifing completed thereupon, could be prejudged by no deed done by his debtor
thereafter;: yet the fufpender, granter of the bond, alleged, That the difcharge
granted to.him by the faid creditor, to whom he was bound, guocunque tempgre
dane, ought to produce liberation to him contra guofcungue, {eeing the comprifing



