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not betwixt the creditor and debtor ; - for albeit the prefcription began at the
date of the cmnpmﬁng, againft the debtor, agaipft whom it was deduced, and
who could not be ignorant thereof, but that he oyght to redeem within the feven
years, after the date theréof 5 yet it was not alike to another creditor, who can-
hot.be €Ounted in mora, if he offer to redeem within feven years, after it became a
perfe@t and public a&, which is not before the Lordwallowance, at the leaft befare
taking fafine thereon; fpecially feeing the one creditor, who alleges. the com-
piifing to be irredeemable, wants nothing, whereas his whole debt and expences
are paid to him, and the other creditor is in 4 hard, efiate to want all.~—Tux
Lorns, nat.the lefs, {uftained the exgeption; and found the prefcription of the
feven; yeaws, after shich comprifings are noet redeemable, takes beginning, againtt
xvi;agﬁ;ever pexfon, either creditor arcon-ceeditor, or-athers, from the date of
_ the comprifing, and neither from the time of the allowance, nor from the time
of the fafine ; for, if. it were never alloewed; the comprifing not the lefs being
othemxfc geod, is fufficient, feeing the allowance is enly, that charges may be
direct againdt the fuperiors of .the. lgnds, to give fafine; and if comprifers may
get fafine, without fuch charges or allowange, the party nﬁeds not to,feek allow-
ance; and if the comprifer delay ta take fafine after his compnﬁng, the  con-
c,redxtor has the more advantage, if upon his comprlﬁng, albeit poﬁenor, he o’b—
tain the firk infefiment. . )

© A& Nicolfor, Cunnimgbam & Duniop. A}t Stuart & Ahi‘mbsaa’ ' Clerk, G;’éfan.
S - Fil, Dic, v.'1. p. 30. " Durie, p. 538.

k% Spottxfwood mentions this cafe tfhus

‘4 IN an a&mn fgr thc mails and duttes @f 3 tenemem,, between Nu:ol Lnnpldaw
anq Mr _Iam;es Adkenhead, it was. @aued n queﬁmﬂ, whe-sher the {feven years, that

run from the date of the comprxﬁag, or from tbf. nme tbat lt is allowed by the
Lords, and fafine taken thereupon ; it was found vnthout any contradicion,”

~That it begms to run from the date of the comprifing. -
: Spottgfwood (ComrRrISING.) p. 52.

1634. 7’anualr_yhx6. Turor of BALMAGHIE 4gainst MAXWELL,

In é purfuit of removing of Tutor of Ralmaghie againft Maxwell of Cobilex,
upon a comprifing and infeftment thereon, wherein the defender alleging, Tht
the compmﬁng was extmét canform to the a&t of Parliament 1621, anent com-
prxﬁngs in fo far as either the purfuer has iptromitted, or at the leaft might have
mtrmmttcd with the mails aad duties of the lands comprifed, and which WouId
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extend to as much, as would {atisfy the faid whole fums, for which the comprii-
ing was deduced : THE Lorps repelled the allegeance, being fo alternatively
proponed ; and found, That the comprifer was Liable in no further for the land,
but only in {fo much, wherewith he atually intromitted, and was noways liable
for any thing, wherewith he might have intromitted, in refpec that they found
the act of Parliament made him only accountable for that, wherewith he aCtually
meddled, and no further ; and that in fuch cafes, comprifers are not liable, upon
that ground, as if they might have intromittcd 5 and found, That they are not
holden to do diligence, to recover payment, or intromiffion, but only that they
may-feek the fame, or omit it, as they think expedient, ‘at their own pleafure,

and no otherways. 1In this cale, the ftate of the debtor i¢ very hard, whofe

lands being comprifed, neither the comprifer is holden to do diligence againft the
tenants, and pofleflors thereof, nor can the debtor have any meddling therewith,
being debarred by the comprifing ; fo that the mails and duties may perith to all
parties, and the tenants may become bankrupts without remedy.—And it being
further alleged, That the apprifer, that had intromitted with diverfe years duties,
for years running before the expiry of the comprifing, which, albeit they were
uplifted, after expiring of the comprifing, yet being for years before the expiring;
muft be alike, as if the intromiflion had been before the fame.—And the purfyet
anfiwering, That feeing the comprifing was expired before his mtromiflion, what-
ever intromiflion he had  thereafter, was juftly his own, and he was not anfwer-
able therefor, neither did the aét of Parliament in that cafe militate againt the
fame : Tue Lorps found this allegeance relevant, founded upon the purfuers
intromiflion had for the years duties, owing for years before the comprifing was

~ cexpired, although they were not received, nor intromitted with, while the com.

prifing was expired ; and becaufe this intromiffion extended not to more, nor
effeired to the ordinary annualrent of the principal fum, therefore they found ‘it
could defalk no part of the principal fum, and fo the comprifer was in no part
prejudged thereby ; and repelled the allegeance. \

Ale. Mowat. Clerk, Gitfon.
Fol. Dic. v. 1. p. 21.  Durie, 2 ‘698.
L
1675. February 10. Lapy TorWOOD-HEAD against GARDNERS.

Tue Lady Torwood-head having obtained a decreet of the Secret Council of
60oa merks yeaily of aliment, to her and her children, out of her hufband’s
eftate ; and having gotten a gift of her hufband’s liferent. efcheat for fecuring the
faid aliment, and declaring the fame, the now infifts againft the tenants of her
hutband’s lands for payment. Compearance is made for Florence Gardner, .who,
upon a bond of 5000 merks granted by the Lord Forrefter and Torwood-head,



