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in the'said Magwell's place and right, and’ thereupén the Lord Harries being f
was Rot .

‘charged, who suspended upon the clause in. the'bond, that:requisition
made by advice of the fiiends fiamed in tlie bond, as ought to have been done;
and without which he was not subject in payment ;--_the Lorps found, that
seeing this bond was comprised by the creditor of Maxwell, which compriser
was betomg\-sil},gnlar,ésu‘clmsemq her; that he was not subject to that clause;
to make a requisition'by the-cbasent of these friends, who were adjoined to the
personal requisition, which-might have been made by that ereditor, in ‘casé the
right of the sum had subsisted and remained with her; for that cduse being set
downfor personal respects:to take away the power from .the 'woman, to dispone
or uplift the sum withoust the
own person to affect the singulas successor, and to bind: him to seek their con-

course:thereto,: whereto $hé -was -tied ; ‘and it was no&"rfesixct_edf what the sus-

pender apswered; that ithe'édmﬁifsfér could not have the right: otherwise transmit~
ted:to him, than his debtor had the same herself, which being 5o affected to herself;
behoved: to remain so to every one claiming her right,. osherwise that condi-

tion would be elusory, ‘and was anprofitably adjected, for then she might have

advice of these persons, could not " go out of ‘her
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‘made on¢ assignee thereto, and-se if ‘the condition shodld . not. bind every one

whp;;hml&;dbmin%;ha right, the-assignee, albeit to the-debtor’s own use, might

frustrate the meaning of the bond, and, without the \fri‘cnd’,sk@dvice, lift up the:

" sum, -and thereafter restore the same to her, to be used'at her pleasure, which
wete against the: intention'of, the bond ; attouf that clause. is not simply con.-
ceived in favours of the creditrix, but it is also introducedin the debtor’s fa--

vours; who: possibly would. ot have given the bond otherwise; but with this.ex-:

press condition; nogwithstanding of all which.the requisition-and charge thereoqs

was_ sustained, -but the execuytion was delayed to-a term thereafter, agajnst;

'which the: debtor might provide to pay the money. = . .
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.1,63' 5 \ December 23 ";KEITH‘A and ‘L. GLENKINDIE ggainst IrvIN..

ALEXANDER IRVIN of Fortrie bemg Sﬁﬁ;g'ebd"l'jy. contract betwixt him and Pa.

trick Gordon of Kincraigie, to grant to him in his mame, but to Patrick. Keith’s, -

proper use, two bonds, the one of 400 merks, the other of 500 in which con-

tract the said Patrick Keith is also bound to: deliver to the said Alexander Frvin
certain bolls of victual ; according to wh’i’ch_;’zoptmct,;the» said ’Alexa_ndeg’ Ir«vin‘«v;

having subscribed the said two.bends to - the said Patrick: Gordon, wherein no

relation was-made to the said’ eontract, nor bore to be done to.the behoof of the -

said Patrick, but two, pure and simplé bonds of borrowed money; to which twew
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bonds the said Patrick Gordon having made Keith and L. Glenkindie assignees,
and they charging thereupon the said Alexander Irvin to pay, he suspends upon
compensation of the victual owing by the said Patrick Keith to him, conform
to the said contract, which was the ground. of the bonds whereupon he was

- now charged, and which compensation, he alleged, ought to be-received against

these assignees, as it might be received against Keith his debtor, or against Gor-
don their cedent, who acquired the right of the bonds, albeit in his own narme,
yet to the ‘behoof of Keith, as was appointed by the contract; and albeit the

‘borids be pure and simple, and neither make mention that they are given to the

behoof of Keith, nor yet depend upon the contract; whereby it was alleged,
that this reason of compensation cannot be received against these chargers; who
are true crediters to Gordon, and who seeing the bonds in their debtor’s name,
and to be simplé, not affected with any-quality or condition, were in Jona fide .
to take assignation threreto, and :ought not to be prejudged by any other bargain
bétwixt this suspender and the cedent ; likeas they alleged, that the compen-
sation cannot be received against them who are assignees for a true just debt
owing to them ; and so much the rather, because the debt owing to the sus-
pender by Keith, is only liquidate since they were made assignees, and since
their charges executed thereon, dnd since the time that they obtained protestation

- agrinst a prior.suspension raised in this same matter ; notwithstandingof which -

allegeance, the Lorps found the reason of compensation relevant, as well against
the assignee as against the cedent, and found it would have militated against the
cedent, as if Keith’s name had been insert in their bonds, in respect, albeit,
the bonds were simply made to Gordon, yet the same behoved to be reputed con-
fornt to the contract, to be made to the use of Keith, who was the suspender’s
debtor; seeipg it could not be qualified that there was another cause, where-
upon the said bonds were given to ‘Gordon the cedent ; and albeit, the debt was
liquidated since the charge, yet the compensation was relevant, secing the debt
was existant before the assignation, and was contained in the same contract,
which was the ground whereupon the said two bonds depended, as said is.

Act. Nicolson 8 Davidson, Alt. Gilmowr. = Clerk, Gibson.
: Fol. Dic. v.-2. p. 63. Durie, p. 787.
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Onx Janet Douglas relict of James King, being liferenter of -a certain sum
whereof her son had the right of fee, which Janet dispones to her said son the
lifererit thereof, and at the wvery time of-the disposition, the same day before
the same writer and witnesses, receives a bond from her son, by the which he
obliges him to relieve his mother “of her Husband’s, his - father’s w_hole
debts, and if he did not, that he should repone her to her own place against



