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payment, he was obliged to pay annualrent therefor, whereby the fame became
heritable, and fo not arreftable. This exception was repelled, becaufe the arreft-
ment was laid upon this fum before the term of payment; at which time the
heritable claufe could not take effeé: Likeas after the term, how foon it was
payable, he purfued for the fame ; and, as if the creditor had died before the

term, the fum would have pertained to his executors, and not to his heirs, not-

withftanding of that heritable claufe; fo the arreftment before the term was
found to affe@ the fum, notwithftanding 'of the tenor of the bond: It is ever
doubted by me, if thefe preceding decifions be good, whereby fums owing by
fuch bonds, after the terms of payment, are found not arreftable ; for I think
the claufe to pay annualrent therefor, nor no furety, nor other right following
thereon, ought to exeem the fame from arreftments. (See cafe between the
fame parties ; voce Fus quasitum tertio.) ' :

A&. Crasg. ‘ Alty ——— Clerk, Gilbson.
. Fol. Dic. v. 1. p. 55. Durie, p. 743.

*.* Spottifwood ftates'the fame cafe thus:

Wirriam KR, donatar to Robert Mudie’s efcheat, arrefted in Mr Chriftopher
Knows’ hands 4000 merks, addebted by him to James Craw, who was debtor to
the rebel in as much ; and having, in a {pecial declarator, fummoned Mr Chrifto~
pher to make the fame fum forthcoming, it was alleged abfolvitor, becaufe the
fame was heritable, and fo not arreftable. Replicd, This ought to. be repelled, be-
caufe an heritable bond may be arrefted ; and, however, this fum was moveable
the time of the arreftment, it being made before the term of payment. Duplied,
Although it might appear to have been moveable the time of the arreftment, yet
the purfue1 could not feek it to be made forthcoming before the term of payment
was come, at which time it was heritable, and fo could net -be arrefted. Tug
Loros repelled the exception, and found that an heritable bond might be ar-
refted.

Spottiswood, (ARRESTMENT.) p, 18.

e

1637, Fune 28. © GaLsrarTH ggainst Lenox of Blairfhogel.

By contract of marriage betwixt Andrew Galbraith and Janet Lennox, his fu-
ture fpoufe, John Lennox of Blairfhogel, father to the faid Janet, is obliged to
pay In tocher, the ‘fum of money to the faid Andrew Galbraith, to be em- -
ployed upon land by the faid Andrew, to the behoof of himfelf in liferent, and
and his {poufe, and the longeft liver of them two, and the heirs to be gotten be-
twixt ther ; which failing, the one half to pertain to John Lennox, younger of

"Blairfhogel ; which fum being arrefted by Mr John: Galbraith, minifter, for fatis-
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fying of a debt owing to him by the fail Andrew Galbraith, and upon the ar- No 37.
reftment, having obtained fentence before the Sheriff of Striviling, againft Blair- )
thogel, as holden as confeft : Which decreet . being fufpended upon this reafon,
that the fum was owing by contra& ef  marriage forefaid, and: was deﬁmed to be
employed upon land, as is before related ; in refpeét of which deftination, the
{um was heritable, and fo not fubje to arreftment : .And alfo he alleged, That

~ feeing he had conditioned -thefe fums in favours of his daughter, for her lifetime and
her hufband’s, and to their heirs, with provifion in cafe of failzie of heirs betwixt
them, that eo casu the equal half thereof fhould return to- his fon, in refpe@ he
was obliged to pay thefe fums only with thefe provifions; and, in that manner;
therefore, with no reafon can he be compelled to pay the fame: to any. ufe, othet-
wife than to that ufe whereto he had provided and obliged “himfelf partlcularly,
and fo ought not to be paid or made furthcoming, for fatisfying the debt owing
by his {fon-in-law to his crediter, contrary to the mind of the contra&, and pro-
vifions of the parties: And the creditor compeanng and: opponing his decreet re-
covered againft him, and alleging this fum to be arreftable :—Tue Lorps, notwith-
ftanding of the deftination forefaid, contained in the contra& of marriage, found.
the fum was arreftable ; but declared that the creditor, who had obtained fen-
tence therefor, to make the {ame furthcoming, ought to fulfil the conditions with
which the money was affected by the faid contract of marriage ; and that the
money ought to be paid to him, he finding caution to make the fame furthcoming.
to the reli&, in cafe fhe furvive her hufband ; and ta the heirs. gotten betwixt.
them, in manner as the contract proports: And found, That he ought net to
have the faid- fum paid to him, except upon findirtg cautien, as{aid is ; and found
it not competent in this place to:difpute; if the fum might be evufted for the.
hufband’s debt, and thereby the bairns:(if any were gotten in the marriage) pre-

judged of the fee of the money, or the-perfon {ubftitute; if there weré' no- heirs.
in the marriage ; but referved that in its own time to be' confidered, when the
cafe thould fall out ; and, in the mean tme, the hufband living, who was pro«
vided to this liferent, at leaft of the money, it was found that" the creditor; dur-
ing his lifetime, ought to have the ufe of the money, he finding caution ¢  SUpra ;.

for the arrefter’s debt being far lefs than the {um arrefted, the profit thereof
might pay_him before his debitor died, and fo the doubt anent the heirs could:
not occur. (See ¥1ar AssoruTe and LiviTep. See Mutust CoNTRACT.)

Clcrk, sz.wm
Fol. ch 2, L. p 55.. Durie, p. 840.

1666, February 22. . ‘LockuarT against Lorp Barcany., ' No 38.

: A party hav-
FHe umquhbil Lord Bargany, being. addebted in a fum of’ money to Sir Wil-  ing led an ap-

liam chk he apprlied but 1o’ mfeftment nor charge followed. Thereafter a prifing, the

{um wa$





