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1629. 7une 16.

SMEITON against The RELc'r of the late MINISTER Of ST BOTHANS.

THE late minifter dying in April 1628, before either Whitfunday or Martinmas
that year, and it being controverted betwixt the reli& and the new intrant, if
the flipend of that year, wherein the late miniaer died before any of the terms
were come, fhould pertain to his relid and bairns, as for the crop which would
belong to them for the fervice of the late minifter; _ if they would have only,
right thereto, as annat, according to the order of the kirk:---THE. LORDS found;
That the late minifler dying before any of the terms came, no part of that year's

4tipend was due to him for that year, and confequently could riot be claimed by
his relia and bairns by any other right, but as the annat; by virtue whereof only,
it was found to pertain to them, and' no otherwife; and that they fhould feek rio-
thing of that crop 1629, for the annat; for the order of the kirk is, that if the
minifter live after Michaelmas, his executors get the whole year's flipend; as due
to the minifter for his fervice, feeing. then the crop is feparate from the ground;
and alfo they will get the half of the year fubfequent for the annat : But if the
minifter die, before any of the terms come, that year wherein he- dies, the execu--
ter will get no-annat, but that whole year's fipend, and no further.

A& Stuarti Ckrk,. Ha.
Fok' Dic. V I- P. 36: Durie, p. 446&

r66r. 7rly z6. WizzizA- KER afgaiimt PRISHIONERS Of CARDINE.

WiLLIAM. KER, as executor, confirmed to umquhile Mr Andrew Ker, his father,
purfues the minifter and, parifhioners of Cardine, for intromitting with his father's
flipend of the kirk of Cardine, in anno 1652 and 1653, and f6r the. annatine,
1654; becaufe his father diedon the 22d of November 1653.-The defenders
alleged abfolvitor, Becaufe he being colleagpe minifter, placed. with the defun 's
confent, and, the defun being fufpended by the prefbytery, he got rigit to thefe
years flipends, and obtained decreet againfi the heritors, and uplifted conform;
and fo was, bona fide poffeffor cum titulo. 2do, Be offred him to prove, by an,
ad of pxefbytery, that at the time of his entry, he was provided. to aoo merks of
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No 2. the defunt's flipend, by the defuna's own corifent. And as for the annat, it
was not confirmed, and could be extended to no more but the half of 1654--
The purfuer anfwered to thefir/, That the prefbytery had no power to difpofe of
that ftipend, by the ad of Parliament 1644, becaufe the defund was only fuf
pended ab officio; which makes not the kirk vaick, maxime feeing the defund
was reponed by the fynod, and never depofed; and as to the decreet at the de-
fender's inftance, it was given without calling the defund, whom he was in mala
fide to milken. To the fecond, That the ad of prelbytery cannot prove, unlefs
it had been fubfcribed by the defunc's own hand, matters of flipend not leing
the proper work of prethyteries, but proper for civil judges, efpecially, feeing the
defund was fufpended for preaching for the engagement 1648 : Againft which
that prefbytery protefled; and fo the ad being Eairt/1er, is the more fufpeded.
To the third, The annat not being in bonis defundi, but indulged by the law, to
the wife, bairns, and neareft of kin to the defund minifler, and fo originally
their right, though upon occafion of his fervice, the fame needs no confirmation;
and the 4cfNdk having right proprio jure to the whole year i653 : Surviving
both terms annat, fignifying a year further, mutt be the whole year 1654.

THEi LQRps repelled the firfi defence, and found the fufpeation of the miniffer
not to make the fipend vacant; and had. no refpe<R to the faid decreet, wheretq
the defund was not called. They found alfo the fecond defence not probable
by the ad of prefhytery; and found that the annat needed fl confirmation; but
that the annat did ooly extend to half a year more than the defunct had right to
proprio jire.

Fol. .Dic v. i. . 35., Stair, v. 1. p. 57.

i66z. July MUr PATRICK WEEYSS agailst PARISHIONERS of LASSWADE.
No 3.

Annat found IN a procefs betwixt Mi Patrick Wemyfs and the Parifhioners of Laffwade-to extend to
the whole THE LORDS fbund, That a minifter dying in January, the following year's flipend
year. is due to his executors as annat. This being the pradice formerly, yet now being

doubted, it was thus decided.

Gilmour, No 5 p. 36.

*** This matter was afterwards regulated by the following ac of Parliament:
The King's Majefty judging it neceffary for the good of the church, that

fuch a ftated and equal courfe be taken for clearing and fecuring the ann due
to the executors of deceafed bifhops, beneficed perfons, and flipendiary mi-
niffers, as may be fuitable to the intereft of the executors, and no difcourage-

' ment or hindrance to the planting of the vacant benefices; doth, therefore,
with advice and- confent of his Eftates of Parliament, ftatute and ordain, that
in all cafes hereafter, the ann fhall be an half year's rent of the benefice or
flipend, over and above what is due to the defund for his incumbency, which
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