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1663. February 5. Mx Nvian HILL against MAXWEL.

Mr Nmvian:HiLr pursues Maxwel as heir to his father John Maxwel for pay-

ment of a'sum due to be paid to.Maxwel’s relict-yearly after.his death, and as-
signed to the pursuer. The defender alleged: absolvitor, becanse the pursuer’s
cedent: being executor::herselfito. the defunct,: Wwas-liable for “this. sum, et intus
babuit. . It was answered fou the:pursuer,: That this being an annual payment
after the defunct’s death,. it was ‘proper for -his heir to pay the same, not for his

executor, and if his executor had paid it, he would get relief off: the heir.
luch the Lorps'found: rckvant. AT :

r

Fal Dzé o) B P, 368 ‘S?air,;‘«z-. I.p. 171

147075 _‘7une 13:

J’ANE’I‘ and IsoesL ROBERTSONS, Daughteré dnd'nedrést of Kin to Bamwriz Ko

"BERTSON in- I’NVERNESS agmﬁyt WILLIAM BAII.LIE Comm1ssary there.-

]ANET and Isebel Robertsons as mearest of kin to Baxlhc Robertson their fa--

ther, having pursued Commissary Baillie, who married their mother, as execu:

tor confirmed: to the said Baillie- Robertson; for their: share of the in%rentory,.,

the proeess: resolved in‘a count’ and reckoning, wherein one-of the articles.of
the Commissary’s discharge was three years and a:half’s annuity of 400 merks,
extending to 1400 paid: to-the defunct’s mother, conform 1e-his obligment;

It was objected against this article, That it couldmnot.be:alloWed; because the
payment was made without distress, for terms . subseQuemx to the defu'mts de-
cease, iwhich. were heritable qaoad ‘the debtor. i - oL

b ohprwered) By lawit s Op'éxonal 10 the credztor to aﬁ‘ect the" ‘execlitry pnmo
Joeo:; and’ payment in suchka ease, éven withoati'diftress or decreet Furnisheth
action of relief to the exécutor arid niearést of kin‘against the heir ; Hill aguinst
Maxwel, No 43.[p. 5473 Falconer against Blair, #th Max}ch 1629, voee PROOF 5
and ‘therefore:the article ought to be allowed. i<
~uReplied, Tmo, It may- be denied, that an' executor, - so Icmv as there 1s an-heir
and heritage, can at all be decerned for terms after the defunct’s decease, “of a
stmple annuity not accessory to a stock. . For albeit ‘where there-is'is an oblige-
ment for a stock or principal sum, that as pre-existing to the debtor’s decease,
may oblige the executor for annualrents thereafter in eonsequence ;. yet i an-
nup degato dies nec cedit; nec venit; till the person to whorm it 18 dve snrvive the
term :. And.guot anni tot sunt:debita, L. 4. fF. -De  Annuis Lfgﬁtﬁ.fi: S®that such
a simple annuity may besaid not to have been properly a debt vpon the defunct
at his decease ; and consequently should not burden his executry. - And my Lowd
Stair observes, Instit. lib. 3. tit §. § 64, That the heir only, and not the exccus
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