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which the commentators call jus retradtus foudalis ; and that being a correctory
law, it cannot go beyond its cafe, nor extend to apprifings or adjudications for
implement of difpofitions: And Craig complains, that they had fallen \pon in.
~ dire& methods in his time to compel {uperiors to receive ftrangers for their vaffals,
by granting fimuate bends for fams of money, and apprifings thereop ; fo that
quod direlte non licebat et erat probibitum, erat per ambages permiffum.—Anfwered,
At the time of the adt 1469, alienations of land by vendition or fale, were very
rare in Scotland, and fo no law could be made for regulating them, or fu.
periors ; but, thefe 150 years bygone, {uch bargains turning frequent, the ftyle
of adjudications, on fuch difpofitions of fale, is fixed, and bears a warrant
for letters of horning againft the fupenor, for charging him to infeft ; 3 which
could never be, if he were not in law obliged: And to deny this, were to make
thefe adikudications for implement altogether elufory and ineffeGtual ; efpecial-
ly feeing a bond may be taken for the price ; and if the adjudication proceed
on that bond, then the fuperior can be forced to infeft, on payment of a year’s
rent, and fo has no prejudice : And Barack having omitted to charge, ¢an never
compete with me. Dirleton, zace Adjudications, p. 1, fates this queftion, If a
fuperior may be forced to enter an adjudger upon a difpofition? and makes his
ratio dubitandi, becaufe the overlord in that cafe, has not retradtum fewdalem, and
leaves it undecided. Tue Lerps thought the diligence, by charging the fu.
;penor warrantable, and - that to find otherwife, were to infignificate all the ad-
sudications which have been led for implement of difpofitions; and therefore
preferred Southdun, who had charged on his ad_]udlcaﬁon ‘to Barack, who, ap-
prehending fupetiors not obliged to enter parties on fuch charges, did negle& that
fiep of diligence as fuperfluous.
~ This queftion is onIy as to fubjedt- fuperiors ; for quead the King, who is pater
COmMMUNis fzw patrue, all his people are alike to him.
Fol})zchPIG qum‘fuzj)zgl

% See report of t}ns cafe by Dalrymple, p. 56. Quarto Dictionary.
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1664. December 22. .
" Docror Ramsay against Mr Wirriam Hocé and ALEXANDER SEATON.

* Tupse three parties having apprifed the fame lands, the firft' apprifer being in-
feft, the {econd not being, and the third being infeft : The firft apprifer declared
he would not infift for the mails and duties of the whole, but only poffeficd a
part. .-The queftion came, Whether the fecond apprifer, not having charged,
thould be preferred to the third, who was infeft.—It was alleged for the fecond
apprifer, That he needed not be infeft, becaufe the firft apprifer bemg infeft in
zll, he had the only jus proprietatis, and there was nothing remaining, but jus
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reverfionis, which the apprifing alone carried ; and, as the fecond apprifer might -
redeem the firft, as having the right of his reverfion ; fo he might force him, et-
ther to poflefs the whole, whereby his apprifing might be fatisfied, or give war-
rant to the fecond to poflefs the remainder ; fo likewife he might ufe redemp-
tion.—It was alleged for the third apprifer, That if the queftion were of the re:
demption of the land, the fecond had geod right; but the queﬁion being for
the mails and duties, a right of reverfion could never carry_thefe without a
fafine. :

TrE Lorbs, conﬁdering the point in law, and the great difadvantage the leiges
would fuftain, if all apprifers were neceffitate to take infeftment, They ptefe"redk
the fecond apprifer.

Iyl Dic. w. 1. p. 17.  Stair, v. 1. p. 244,.

1666. Decernber 12. R
Sir HENRY HOME against The CreprTors of Kello and Sll’ ALI:XAN’D“R HOME

S1r HENRY Hem: having apprifed the Iands of Kello, before the year 16_-)
purfues the tenants for mails and duties. Compearance is made for other cre-
ditors apprifers,who alleged they ought to come in with him pari paffu, by the late
a® between creditor and debtor ; becaufe the apprifings being fince the year
1652, were within a year of his apprifings, being effeGtual by .infeftment, or
charge.—It was anfwered, That the a& of Parliament was only in relation to
comprifings, both being fince the year 1652 ; and the purfuer’s apprifing being
led before, falls not within the fame.—It was anfwered, That the act of Parlia-
ment, in that claufe thereof, in the beginning, mentions exprefsly, that comprif-
ings led fince 1652, fhall come in pari paf with other apprifings ; but does not
exprefs, whether thefe other apprifings are fince 1652; but in that is general,
and the reafon of the law is alfo general, and extenfive to this cafe.—It was
anfwered, That the pofterior part of that fame claufe, clears that point, both in
relation to the apprifings, in whofe favours, and againft which the law is.intro-
duced, viz. That by the claufe is only meant, the apprifings led fince 1652, fhall
come In pari paffis ; which muft both comprehend thofe that come in, and thofe
with whom they come in.

Tre Lorps repelled the allegeance, quoad other comprifings, and found, That
their comprifings could not come in with the purfuer, he having apprifed before

the yeat 1652, and charged before their apprifings.

Fol. Die. v, 1. p. 17. Stazr, v, I, p. 411,



