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‘mot'be prejudged by a'not confirmed infeftmient, being null before the confirrad-
tion.—It was replied, That the charger could not obtrude the nullity of her huf-
-band’s and ‘her infeftment, feeing her hufband was his own author.—Duplied,
That the charger had obtained a confirmation of her hufband’s right, ad hunc ef-
fectum allenarly, to make his infeftment of annualrent valid.—Triplied, ‘That the
confirmation of her hufband’s infeftment did confirm her’s alfo, notwithitanding

~of .any fuch claufe.—Quadruplied, That the confirmation being paft only to fe-‘

cure the charger, and on his own expences, aclus agentis non operatur ultra ejus in-
tentionem, juft as if there had been a procuratory of refignation in favour of both
-hufband and wife, and the refignation had been made only in favour of the huf-

band and not the wife.—Answered, If it had been fo, the infeftment would have .

-operated in favour of the wife, as was found in the cafe betWixtiochinvar- and
the relict of the Laird of Blairquhan, wherein refignation being . made -and paft,
.and infeftment thereupon in favour of Blairquhan and.his-Lady, neverthelefs

fafine was only given. tothe Laird, and not to.the Lady ; the.Lords neverthelels

found that the fafine was profitable to the Lady, 8ee Hussanp.and Wipe:: - -

gular fucceflor, as has been.formerly decided: :.
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Eumnxm Nisset purfues a- pmmhng of t’ne ground, of «€ertain lands whereih
“fhe.was infeft, by James Wood, her hufband. . Compesrance i is made for Patrick
Murray, who alleged that he is. infeft. by her hufband, ‘hi¢- debtor, in the fame
Iands, and ought to be preferred.——¥t is answered for-the Lady, That fhe - ought
‘to be preferred ;- becaufe both their annualrents being:bafe, albeit her infeftment
‘be: pofterior, yet her:hufband’s poflefflion bemg her pofleflion, and- fhe - being in-
feft before Patrick: Murray’s infeftment was clad with: poffeflion, muft be prefer.
red: It was.gnswered for Patrick-Murray, first, That'a: ‘hufband’s pofieflion thould
be the wife’s poffeflion, cannot:be underftood in an annualrent -becaufe her huf_

band never poflefled an annualrent, but the property.:- v
This the Lorps repelled, and.found the poffeflion of the property’, as jus nobi-
lius, to contain the annualvents eminenter.
' 2dly, Patrick Murray alleged, That the- hufband’s poffeffion bemg the wife's s,
is only introduced in favour of comtracts of . marriage, fuwore dotis :-

theirs. But this infeftment in queftion, is not founded upon the-contrad.of-mar.
riage, but upon a poiterior charter, of a different tenor. 3dly, Patrick Marray

Tue Lorps-found the. relié’s -infeftment- fufficient- againdt. this: charger. . And- ..
“withall, they confidered svhat:was not alleged for -her, .viz. That in_favorem of ‘a
relit’s infeftment upon her contratt of- marriage, for her liferent. right, a bafe in- -
feftment to be holden of the fuperior not confirmed, .was-. fukﬁclent agamft a ﬁn- .

'Fhat becaufe 3
wives cannot poflefs, during their hufband’s life, therefore his.poffeflion is accounted -
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-ufed.gitation before Candlemas next after the Lady’s infeftment, dnd thereupon
obtajned decreet in March, which muft be drawn back te the citation: So.that
‘the hufband oould have no poffeflion betwixt the Lady’s charter, and his dili-

.gence, there being no intervening term.—It was answered for the Lady, That

this privilege is allowed to wives ; that their hufband’s pofieflion is theirs during

-their marriage, fuwore dotis, which may be without a contract. .

2dly,: The hufhand being in prefent;currerit. poffeffion, from the very date of
the wife’s fafine, his poffeffion is fufficient to validate hers.

Tue Lorops found the Lady’s infeftment to be firft validate by poﬁ‘eﬁion

It was further alleged by Patrick. Murray, that this infeftment was donatie inter

virum et unorem, not being founded dn the &ontra& of marriage, which was fa-

tisfied- before; at leaft it is to the prejudice ofw him @ lawful creditor, who was in-
feft before the:Lady ; and thevefore fecing the Lady's infeftment is fo free and
Incrative, both parties being now difputing the poffeflion- and power therein ;
the Lady’s infeftment cannot prejudge:him, .That the contract of marriage was
fatisfied, he.cendefcends thus; that the:-hufband was obliged to infeft his wife in
certain lands, and to make thcm worth: eighteen chaldars .of victual, or other-
wife,  at her optiot, to infeft her in.an-annualrent ; itz eir, the made her option,
~and was infeft.in the property, after which the cannot return to this annualrent
in queftion.—Jkt was answered for the Lady; That the claufe being conceived in
her option, muft be interprete her option not.to receive the infeftment,. but to
enjoy either of the two fhe pleafed. - 1sz, A fafiue cannot import her choice,
which might have been given by her hufband, without her knowledge upon the
precept, contained it the corftiz@® of “marri4gé, unlefs it were inftruéted, that the
did accept the fame by a fafine, propriis manibus, or otherwife ; and that her in-
feftment was a valid effettual infeftment. 2dly, Albeit that article of the con-
tract of marriage were f{atisfied by. takmg her’ choice ;. yet the being thereafter
’mfeft upon her charter. produced, .in her liferent lands, .and in the annualrent in
,war,mndxce thereof, or with power to her to make’ ufe: of the annualrent itfelf,
principaliter, at her option ; albeit her chaice once made, will exclude her from
the annualrent, principaliter,. yet not in {o far as fhe is infeft- therein, to warrant
‘and make up the principal lands ; which.can'be accounted no donation nor deed,
in pYEJudlCe of a creditor, becaufe it doth but make real and effectual the perfon-
‘al obligement of warrandice containéd in the contra®.—It was amswered for Pa-
trick Murray, That thele allegeances non competent bac loco, but he muft only poind
the ground, until the Lady obtain a declarator of what is defeGive of her hfe-
rent lands ; but cannot coine in'by way of ‘reply. -

Tue Lorps found, That the Lady’s acceptance of the liferent mfeftment fa-
tisfied the obhgement in the contract of marriage, and did not fuftain the pofte-
rior charter, to.give her any fyrther choice ; but fuftained. the right of annual-
rent_\coqﬁltute th,crem, in warrandice of the liferent lands boc loco ; and ordained
the Lady to condefcend-upon the feveral rooms, what they paid, and what was
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wanting, that fhe might be prefested:iiy thé ﬁrﬁ plaoe, and Patfé}ok Mxirray in

the fecond place See Husmm) and WirE: ¢
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Tm: Lady Burgy puafues the tenants aof her hfercntrlands to remeve com‘
pearaace is made for Sir John Strachap, who alleges that he. ﬁands publicly in.
feft in this land, and in’pofleffion, and will-not fufler his te:nants to regnovc,—-——lt
was replied,; That the purfuer’s infeftment. ip Jiferent. is long.. befme Sir, John's;
and could teke no effe@ till now ghat, her hatband is dead.-s—lt is: muwemd That
the Lady’s infeftment-is bafe, and, therefore, though, it be prior to ,er John'’s. pub.
lc infeftment, it cannet be preferrcd thereto; unlefs it -were alleged. it was- ‘clad
with pefleflien before the pubhp infeftment, either by the Lady’s own pofleffion;
or-at leaft by her hudband’s peffeflion ; but {he cannot allege enther becayfe thefe
parties: were in:pofleffion: from . the. date” of her . infeftment; till, the . date- af th:s

pirblic infeftment it was answered fov the Lady, That, fhe, offered:.to provey

hér hufband was in; pefleflion after her infeftment; and- before thc dcfender s ine

feftnjent, by himéelf, ovat leaft by thofe. who derived temporary; orredeemable -

rights from him, or his authors, as liferpnts, wadlets, and unexpired ‘comprifings,

st was answered, That albeit fawrxe matrimonii the huiband *poﬁ'eﬁion, though -
cemmon duthor; be connted the wife’s poflefiion, yet the p.oﬁIeﬁiﬁpof a wadfetter, .

ox apprifer; 8¢ neu:her faid to be the, wife's, pofiefiion,, nor the hutband’s, becaufe

thiey: poflafs propris jure,: and the hufhand hadonly a- reverfwn
-Trg Loxns found the allegennce: Wlevan.t for:the Lady, .

or by any déruvang a Qemporary nght from hxm, ot his authors.. .+ . - o)
TP § . . Fol. Dig. w.. 1. .p. 89.; Stazr, 2. I. p; 475
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A ba{emfe&mem given by a hulbanq to: aamfe was fu{hmed azfter t.he haf- -
band"s deceafe, as public, and clad with poffetlion,. albeit. the.hofband was not in -

pcrITeﬁion thé time of grantmg the right : .In refpe& either he; or ot;hers, by: re+
ﬂeemable nghts and tacks gwen by him,: came:in’ poﬁ'eﬁion thereafter. " )
' Dzrletm, Na 100: ; 39
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Mg jAmzs Re being mfeft in -an annualrent by the Earl of Dundee, purf
fues a poinding of the ground ; compearance is. made for the Countefs of Dun-

that. hér hufband pof-‘
‘fﬁffed afner ‘her infeftment,; -and befarg the: public. infeftment, sither by, hxmfelf '

Thehul%and’
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