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further than would’ pay the ordmary proﬁts of his sum, he should repay the  No 100;
same according whereto he alleged he had received payment two years together
after the wadset, and that sincesyne there were eight years owing to him; pur-
sues for the payment of the superplus, and refers the promise to the party’s
oath, who was holden as confest and decerned ; which decreet being suspended
and the party offering to give his oath, excusing his contumacy by simplicity and
ignorance, and that he came within a day or two after the sentence to have given
 his oath, but was not heard, because the sentence was extracted before, the
Lords,’ albeit it was not verified that he came within. so few days after the sen-
tence, and without respect to this, reponed him to the giving:of his oath, but or-
dained him to pay 100 merks.for the party’s expenses :in purchasing his de-
creet ; and the Lokps would mot sustain' the dec eet by the party’s offering to
prove. the verity .of the promise by witnesses, whih the Lorps found not pros
bable by witnesses, tendin: in effect to take away his. wad.set by witnesses, and
to pay his prmmpal sum by this cautelous action: :

Act. qurd. . » Alt Mowat.. . Clerk, Gzhan ‘ k 4

. Fal Dic. . 2. p 135 Durie, p. 831.

! . . . - i

1665,  Fune 27. . Mr WaLter Cavt agai st IAMES; LocH.. No 101.. -
Mr Warter Caur having pursued James Loch.and his-mother as tatrix; for
. her interest, for the mails and duties of some "appr.g[sed lands, and the quantities:
being referred to the-tutriz’s oath, she refused to flepone, alleging that she had
forgotten the quantities, whereupon. the pursuen craved her to-be holden as
confest upon the rental given in by him as if she had acknowledged the same.-

Tuz Lorps found:she could mot be holden as- confest, being not the party:
but the tutrix; but they found that she mlght be forced to depone by horning;
and caption as other witnesses..

Fol. Dic. v. 2. p. 183, Stair, v. 1. p. 288;.

* % Newbyth reports this case =

Mg Warter Caut having comprised certain tenements of land fronr Mr Aléxs -
ander Elies, and.Mr Hary- Charteris, pursues. James Loch.and his tutors, and:
likewise had comprised the same tenements;.and. before he had comprised :to
count.and reckon for. his intromissions ;. at least, that.he: havmg comprised :with--
in year andAd)ay of the fisst comprising, might come in paré passu with the de<-
fender, conform to the act:of Debtor. and Creditor ;- and: it:being questioned -
& quo tempore: the defender ought to- count to-the- second: compriser, whether-
from the date of the. compnsmg, or from the date of the.act. of Parliament,,

Vor. XXVIUL . C 66 Q. 2.
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the Lorps found that the first compriser ought to count -to the second coms
prise from the date of the act of Parliament, and this is always so decided.
Newbyth, MS. p. 29.

1670.  Fuly 3.
' Linpsay, and SwinToN her Spouse, against Incris, Supplicant.

pursued his debtor, and craved him to be holden as confest, who
not compearing, the clerk was not clear to give out 2 decreet, because the mes-
senger’s execution did not bear, that the defender was personally apprehenaed,
but that the messenger came to his house and knew he was within and was tor-
cibly kept out by his wife, and thereupon protested that the detender might be
holden as personally apprehended. Upon the clerk’s stop, the pursuer-gives in
a supplication, desiring that he might either have out his decreet, holding the
defender as confest upon this execution, or that he might have a warrant to cite
the defender at the market-cross of the shire or burgh where he dwells, as be-
ing difficilis conwentionis. Some were of opinion that he should be holden as con-
fest, the messenger proving that he was within, or if the execution had borne
that he and the witnesses also had given a particular evidence of their knowledge
of his being within; others thought that he should be -holden as confest, unless
the defender could instruct he was «/ibi in regard of the contumacy ; but the

“most resolved that holding as confest being a solemn and important certifica-

tion peculiar to Scotland, that this assertion of the messenger’s and his execu-
tion should. not be sufficient, nor should put the defender to allege alibi, but
that he should have a warrant to cite at the market-cross, with certification to
be holden as confest.

Fol. Dic. v. 2. p. 183. Stair, v. 1. p. 688.

—

1672. November 21. ‘GRAHAM qgainst SMITH,

Joun Stacman having obtained decreet against umquhile Smith,
upon this ground, That the pursuer’s father having, in the time of the iate
troubles, a considerable sum of money by him, did (for fear of its being taken
away by the soldiers out of his house) hide it there, and shortly thereafter
died ; and the said Smith having entered to the possession therecf as tenant,
intromitted with the money which he had found hidden therewn ; whereupon
Smith was holden as confest and decerned ; but did not comipear, neither was
th.re a day taken to produce him; and so soon as he knew, he suspended ; but
before the suspension was discussed, he died; Strachan now pursues a transfer-
ence of the said decreet against the defunct’s children ; who alleged, That this



