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1338 BASE INFEFTMENT.
SECT. XI.
Whether Poffeflion of a Part validates as to the Whole.
'1630. Fanuary 14. HunTer against His TENANTS.

In this action, mentioned 16th December 1629,* the purfuer’s infeftment being
public, the defender alleging a bafe infeftment of lands, whereof the lands libel-
led were acknowleged to be a part by both parties ; which bafe right was anteri-
or to the purfuer’s public right, and by virtue whereof he was in poffeffion many
years of a part of the lands contained in his infeftment, (for the infeftment was
of a quarter of the lands of Cadiflie,) and the reft which he poﬁ'eﬂ'eftl not, v.m.
the lands libelled, he alieged pertained to him by that fame right of his prior in-
feftment ; and the tenants pofleflors, now defenders, ought not to be decerned
to remove at this purfuer’s inftance, feeing he allov.ved that poﬁ”eﬁion.-——z'\'nd the
purfuer replying, That albeit the defenders bafe right was anterior to him, :.md
clad with pofifeflion of a part of the lands, yet the fame ought not to defend agamf’t
his public infeftment for thefe lands now libelled, whereof he was never in pof-
feflion. Tue Lorps found, That the bafe Tight being prior, and clad with
pofleffion of a part of the lands therein contained, the ppﬂ'eﬁion being of mm:e
than the half of the lands, was fufficient to defend againft the .purfuer’s public
right, for thefe lands libelled, whereof the defender ‘was never in pofleflion, as

well for the lands whereof he was in poffeffion ; and fuftained the fame to afloilzie

the defenders ; albeit they had never been the defenders tenants ; nor never had
acknowledged him before the warning ; nor never had paid him any duty ; feemg
he now allowed their pofleflion ; and found, that pofleflion of the moft part of
the land contained in his infeftment, was fufficient to fuftain the fame for the
whole therein contained, the fame being allenarly of one quarter of the land,
and not of diverfe tenements; and found, that the fame was enoagh to fuflain

the infeftment, which was not divifible.

A&. Buaird. Alt. Belskes & Hart, Clerk, Hay.
' Fol. Dic. v. 1. p. 1. Durie, p. 480,
n
1668. February 5. RoserT KER against HENry Ker.

Roeert KEr of Graden having infeft his fecond fon Robert Ker in an annual-
rent out of his lands of Graden and others, upen a contra'c't betv.vxxt thefn,
whereby Graden for the fum of 6oco merks addebn?d by .lnm to his fon, viz.
3000 merks of borrowed money, and 3000 merks f9r his pomon., (accwnu'latory,
and extending together as faid is,) was obliged to infeft the faid Robert in 360

¥ Durie, p. 474, voce OBLIGATION. 2
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merks, as the annualrent’ of the fid {fum of 6ooo merks; beginning the fiek
term’s payment of the half of the faid anmualrent, being for borrowed money,
at the firlt term after the contrad ; and of the other half, being for his patri-
- mony, after his father’s deceale. The fiid Robert the fon, purfued 2 poinding of
the ground for bygones, and in time coming, the terms of payment being pafl.
Henry Ker, the purfuer’s eldeft brother, compeared, and afleged his ground conld
not be poinded, and that bre was iafeft therein by a public infeftment; atleaft
that his infeftment was public by pefleffion ; and that the purfuer’s infeftment was
bafe.—1t ws replied, 1ms, That the faid Henry, his infeftment of the Jands, was
poftetior to the parfuer’s infeftment, and granted not only by a father to-a fon, a

conjunct perfon, who, by the forefaid right, precepit hereditatem; and thongh he
éannot be purfued upon the paffive title of tiulus lucrativus during his father’s-

lifetime ; yet his mouth is flopped, fo that he cannot queftion any deed/cf: his faz

ther, precedmg Mis right ; and that he is in K& fame cafe, as if his infeftment.
It was further urged by the -
purfuer, That the defender condefcending upon his entry and initium possessionis,.
he offered to prove that his right was clad with poffeffion: before that fime.—1I¢.
was, duplied, That his infeftment could not be clad with poffeflion, but as to the -
annualrent of the 3000 merks- of borrowed money ; fo that it was bafe as to the -
other 3000 merks of his portion.—It ‘was ¢riphed, That the infeftment was of an-

had been given with the burden of prior rights.

entire annualrent of 360 merks, as appears by the contrat and fafine ; and that

the right being of an annualrent, though payment of the half of the fame be.
fulpended, the right being a joint and. indrvifible right, could not be oK zbartea

private, and ex parte public:

Tue Lorps found, ‘That the infeftment of annualverit, if it fhould be proven -
to be clothed with poffeffion as to the half, #s public ir solidum, and admitted the -
reply of poffeflion: But as the fecond reply, viz. That the defender was bares-
per preceptionem, and. could not queftion any prior right granted by hisfather, .
Tur Lorps found it of difficulty and confequence ; and refermd the (debat,c and...

decifion until the end -of the procefs.

Mr. Thomas Lermont. . Alt, Sinclairs. Clerk, Hamilton.:

Dirleton, No 154. p. 61..

¥, The fame cafe is reported by Stair

2

infeft him in an annualrent of L.24% yearly, fufpending the payment of the
one half of the annualrent till his death; wheteupon Robert purfues a poinding
of the ground :—It was alleged for Henry Ker, (the eldeft fon, who ftands now
infeft in the lands) abfolvitor, becaufe he ftands infeft in the lands before this in-
feftment of annualrent, being but bafe, took effeGt:by poffeflion.—The purfuer
answered, tmo, That the defender’s infeftment, being pofterior, and granted to

RoserT KzR of Graden having granted bond to Robert Ker his fon, for 3000"
merks of borrowed money, and 3000 merks of portion ; for which fum he did-
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the apparent heir, without a caufe onerous, it is preceptio bereditatis ;" and if the
father were dead, it would make the defender liable as heir ; and therefore. now
he cannot make nfe thereof, in prejudice of the purfuer. 2ds, The purfuer of-
fered to prove, that his annualrent was clad with pofleffion, before the defender’s
infeftment, in fo far as he received the half of the annualrent, which is {ufficient
to validate the infeftrment for the whole; feeing there are not two annualrents,
but one for the whole fum ; and feeing the purfuer could do no more, the one
half of the annualrent being fufpended till his father’s death.

Tue Lorps found this fecond reply relevant, and found the pofleflion of the half
was fufficient to validate the pofleflion for the whole; but {uperceded to give anfwer
to the former reply, till the conclufion of the caufe, not being clear, that the
defence upon the defender’s infeftment could be taken away fummarily, though
he was apparent heir, without reduction upon the a& of Parliament 1621.

Fol. Dic. v. 1. p. 91.  Stair, v. 1. p. 517.

1668. uly 9. MARGARET ALEXANDER 4gainst LaRD of CLACKMANNAN.

MARGARET ALEXANDER being infeft in an annualrent out of the lands of Sauchie;
by a pofterior infeftment, in corroboration of the former right, the was infeft in
that fame annualrent, out of other lands, whereof fhe was in pofieflion ; but this
pofterior infeftment being reduced upon an inhibition prior thereto; the purfues
poinding of the ground of the lands of Sauchie, upor the firft inteftment.—It
was alleged for Clackmannan abfolvitor, becaufe the puriuer’s right of annual-
rent is bafe, never clad with poffeflion, and now le is inteft in the lands, either
publicly, or by another infeftment clad with pofleflion.—The purfuer answered,
That the infeftment 1 the lands of Sauchie was fufficiently clad with pofieffion,
in fo far as the pofterior infeftment of annualrent in corroporation thereof, was
clad with poffeflion ; and as payment made by the heri:or, by himfelf or his ten-
ants, or by aflignation to mails and duties of other lands, in fatisfattion of the
annualrent, infers poffeflion ; fo payment made by his tenants, by the pofterior
infeftment in corroberation, can be no worfe than an aflignation to the mails and
duties of thefe lands; which, as it pays fome terms annualrent of the firft infeftment,
fo it muft clothe it fufficiently with poffetlion.—It was answered, That here being
two diftin@ infeftments at f{everal times, albeit for the annualrent of the fame
fum, yet the pofleflion of the laft cannot relate to the firft.

Tue Lorps repelled the defence in refpeét of the reply ; and found, That pof-
{eflion by the laft infeftment, did from that time fufliciently validate the firft.

Fol. Dic. v. 1. p. y1.  Stair, v. 1. p. 550.

s % Gosford thus reports the fame cafe :

Tue Laird of Sauchie having‘infeft Margaret Alexander in liferent, and her
children in fee, in an annualrent of 160 merks out of the barony of Sauchie;



