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wcoals past memory. The defender anmercd there was 10 nccessxty of an ex-

rpress infeftment of the:.coal, which is carried as part and pertinent, .as ‘Craig

_-observes #n dicg. de investituturis impropriis, to have been decided betwixt the

‘Bheriff of Ayr and Chalmers of Gaithgirth, and so_being infeft, and in pos-
:session seveén ‘years, he has'the benefit of a possessory judgment.

- Tue Lonns found the defence relevant, but repelled the same, in respect of

\ mtermptlon mthm seven years, wh:eh was proponed. o ‘ _
4 . . L "Smir, . I’ag_Ph‘S\SO

2668, Famuary 1 5 EARL of Ancnm agam.rt Gy.pxcx CAMPBELL.

“Tue Earl of Argyie pursues Georgc Campbell to ‘emove from a tenement of
“land in Inverary, who alleged no piocess, because, the pursuer ‘produces no in-
Feftment of this burgh, or.tenement therein. The ‘pursuer answered, That he

*produced his infeftment of .the barony of Lochow, ‘and effered Him to prove,.

‘that this is part and pertinent of the barony. . The defender answered, That
rthis burgh rannot ‘be carried as part and pertinent, but requires-a special infeft-
ment ; L5z, Because, 'by ‘the late Marquls of Argvie s infeftment, in anno 1610,
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“produced ‘this burgh-is exprest, and not in the pursuer’s infeftment’; 2dly, Because :

‘in the pursuer’s infeftment, there are exprest pamculars of far Tess moment ; 3dly,

‘Because a burgh of bareny is of that nature, that it cannot ‘be conveyed ‘without
special ‘infeftment. The isursuer opponed hls infeftment of the barony of
-Lochow, which is nomen umwr.ntam, and comprehends all parts- of ‘the barony,

:although there were none exprest, and therefore the expressing of this particu-

ar in a former charter, -or less particulars in this charter, derogte nothmg 3 it
‘being-in the pursuef’s option to express none, -or any he pleases; and albeit, in
-an infeftment.of an ordinary holding, wzthout erection in a barony, mills, for-
ttalices, salmond fishings, and burghs of barony: cannot be conveyed under the
. mame-of part. and pertinent, yet. they are all carried in barama, mthout bemg
nexprest B

¢ Tug LoxDs repelled ‘tbe Hefence in respect of thc rep]y, and found that

¢his being 4 barony, might carry a burgh of ‘barony as part and ‘pertinent,
‘though not exprest, albeit it. was exprest in a formcr mfeftment and lesser
rights expressed in this infeftment.” :

- The defendeg further alleged no pmcess, because ‘the ‘pursuer’s mfeftmcnt is
qualified, and restricted to so much of the estate, as was-worth, and paid years
ly L. 15,000, and the surplus belongs to the creditors; conform 'te. the King%
gift, likeas the King granted a commission to clear the fental, and set out the
,lands to the pursuer, and to the creditors, who accordmgly dxd establish a rent~
:al, wherein there is no mention of the Tands of Invcrary, and therefpre they
-Gannot belong to the pursuer, It was amwered for the ;mr.suer,’,[‘hat he oppones
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his infeftment, which is of the whole estate, and whatever reservation be-in‘faw

vours of the creditors; it is jus tertii to the defendsr. Tt was amswered, That
the defender’s advocates concurred for a number of the crediters, whom they-
named, and alleged that they would not suffer the defender to be removed, see--
ing they only can have interest to these lands in question. The pursuer an-
swered, That the creditors” concourse or interest was not relevant, because they-
have no real right or infeftment, but only a personal provision," that this pur<-

“suer s_ha]l dispone and: resign the surplus of the estate in their favours,wor other--
_wise pay them 13 years purchase therefor at his- option, whensoever. they: shall’

insist via actionis, the Earl shall declare his option, but: they having no infeft--
ment cannot hinder the donatar to remowe parties having no-right, which is-
the creditors’ advantage, and cannot be stopped by a. few of- them; likeas the-
whole barony of Lochow is set cut by the said commission, to the pursuer him-
self, conform to their sentence produced. A
« Tue Lorps did also repel this defence, and’ found that the prowsmn in fa.
vours of the credltors, could not stop this removing.” PERSONAL AND REaL.

—

Fol. Dic. v. 2. p. 25. Stair, v. 1. p. 505

1668. Febmary T4, WILLIAM BOR;I‘HWICK agmmt LORD BORTHWICK. —

WILLIAM BORTHWICK having charged the Lord Borthwick for payment of a
sum of morfey, he suspends, and alleges that William s debtor to him in an
eqmvalent sum, for the price of the lands of ‘Halheriot, sold. by my Lord to-
the charger, conform to a minute produced. The charger amwered That the
reason was not relevant, unless the suspender would extend and. perfect the mi-

_ nute, which my Lord refuses, especially and particularly to-subscribe a dispo-

sition of the lands, with common pastirage in Borthwick muir, The suspend-
er answered, That he was most willing to extend thie minute, but would not.
insert that clause, because the minute tould not carry nor import the same,

bearing only a disposition of the lands, with parts, pendicles, and pertinents.
thereof, which he was content should be inserted in the extended dlSpOSlthD

and it was only proper after the infeftment was perfected, that the chargcr
should make use. of it, so far as it could reach, which he was content should be -
reserved as accords. 2dly, If he were obliged to dlspute the effect of i, it

could not-extend to pasturage in the muir of Borthwick, 1sz, Because a special
servitude of a pasturage in such a muir, requlres an express infefiment, and-
cannot ‘be carried under the name of pendicles, parts, or pertments albeit the:
muir were contiguous, and the common muir of a barony ; but, 2dly, This.
muir lies discontiguous from the lands of Halheriot, and my Lord’s lands lie be-
twixt, and ‘do not belong to. the whole barony, but to some of the tenants of
it only. The charger answered, That this being a minute, behoved to be éx-
tended in ample form, exprcssmg all r:ghts, particularly -that t‘h% right de jure.



