No 18.
Although a
certain nume
ber of acres
only were
specified in
a tack, yet
as it mention*
ed ¢as posses-
sed by the
tenant him~ -
self,’ he was

" entitled to all,
altho’more
acres than
sxpressed,

No 19,
A distinction
“'made between
nataral pos-
session, and
© by tenants.
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1667. j’u{y Io. Mr Jamzes Dzas against KYLE.

MR Jamzs DEas bemg infeft by the Earl of Haddmgton in certain husband
lands and acres in Eartlston, with a general clause of all lands within such

bounds, pursues Robert Kyle to remove from certain acres withig that bounds, -

who alleged absolvitor, because he has tacks standing from the Earl of Had-
dington of all the lands possessed by him, and produces the tack, bearing the
Earl to have set him 14 acres of land presently possessed by himself, and de-

clares he has no other than what he possessed before the tack, and during the
: _tlme of the tack, now by the space of 30 years. The pursuer answered, That
his tack gave him only-right to 14 acres; so that the pursuer, by the general

clause, must have all the rest. It was amowered, That the defender was not -
obliged now to dxspute the extent or quantlty of his aeres, por to ‘restrict
to the present extent' of acres, especially. seeing that which he did pos:*

sess the time of the tack, was set to him by his tack, simply without reser-

vation ; and albeit designed 14 acres, and were more, it is nothing ; for an er-
roneous designation vitiates not, unless it did appear to be restnctl,ve or taxa-
tive ; likeas the pursuer’s acres in his infeftment will be as large proportiohall

as the defender’s. The pursuer answered, That whatever the extent of hi);

acres were, the general clause gave him all that was not reserved to the defen- -

der; and he offered him to prove, that there were six acres beside the 14 acres
severally kend and known, and possessed by different possessors before his tack,
The defender answered, That he opponed his tack, bearing the lands to be ther;
in his own possession, at the granting of the tack, and he having possessed 30

years acCordingly, bac Judwm he was not obhged to dispute any anterior pos-
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1668, j’uly,zs.» D‘UNCAN CAMPBELL agazmt The- LA.iRD of GLENORCHY.

DuncaN CAMPBELL pursues the Laird of Glenorchy, for ejecting him fiom cer-
tain lands, and especially that his brother, by his direction, .did violently cast

~ out the pursuer’s children and servants out. of a part of the land labaured by

‘himself; and persuaded and enticed his tenants to receive tacks from him; and pa
the mails and duties to him, and therefore craves re- -passession and dm;ble nf)axly
as the violent profits of the whole lands during- the.defender’s possession. - The
defender - alleged absolvitor, because he had obtained  improbation against th
pursuer of all his: rights of these lands, and others and hkewwe decriet of ree
moving. The parsuer answered, That the defence ought to Be repelled, be-
cause the improbation was only by a certification when he was' prisoner in Ire-
land, and the defender, ‘by articles of agreement produced, had acknowledgeci

’



POSSESSION doﬁos

. the pursuer s right, and obllged hlmself to mfcft him i m’ ‘the Tands in questron =

2dly, Though the pursuer had but possession .without any right, he might not
-be ejected, but- by a precept of ejection from a judge, ‘which is not alleged.
The defender answered, That these articles of agresment were never. perfected

‘nor_extended, and could-only import a- personal action agamst the defender, for

extention . or unplement wherem, when the pursuér insists,- he ‘will get his
answer, that he can have no benefit of the articles, being mutual until he per-
form his part ; thereof which is'not done.
j Fue Lorps Tcpelled the defence and duply, and sustamed the ejectlon

- The defender alleged further, That that member of the libel, craving violent
‘profits for that part of the land possessed by tenants, because, by the defender’s

No z9. ~’

_persuasion, they became his tenants ‘is not relevant, ‘because ejectlon isonly

‘competent to the natural possessor upon violence, :and persuasnon is no’violence.
‘The pursuer answered, That the prcvallmg with the tenants was consequent to
the casting out of the defender out of his own house and-natural possession,, and
‘was as great a-fault as idtrusion, and equtvalent thereto.
w:red That the law has allowed violent profits only in ejection or intrusion,

The defender ans-

which can be drawn to no other case, though 1t were as gréat,-or a greater " -

7 fault.

“Tur Lorps sustamed the defence and fOund violent proﬁts on]y competent '

for that part that the pursuer ‘possessed naturaﬂy 5 “but.if the whole lands had
been an united tenement, or labouring, that-the pursuer had been ejected out of
“the prmcnpal messuage of the' barony, -and the ejecter ‘had thereby‘ got posses-
sion of the whole, itis like ‘the’Loros would have sustained Cjectxon for the
" whole ; but this was not’ pleadé& :

- .-S‘ta.zr, V. L. 55 8. .
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166 - Fe‘br uary 19 Mx ]oHN Hay. aga:mt The TOWN of PEEBLE& |

MR Jolm HAY mmstmg in hls declarator that certam h}ils lxbelled were pro-
~per part and partinent of hig lands libelled, wherein he stands infeft in proper-
ity ; it-was.alleged for the Town of Peebles, That they do.not acknowliedge
his nght of property ; but they alleged that they are infeft by King James IL.

* in their burgage lands, with.the cemmonty-of Priestshiels, and likewise by. King

]ames IV.; and that Queen Mary having directed 4 Gommission of Perambula-f

- tion to the Sheriff of Edinburgh, he perambulated’ their commenty, and hath
set down meiths and marches thereof, which are, -expressed -in. their deereet of

perambulation, within ‘which. their meiths lie; and that in anno 1621, they ,have\

g charter from'King James VI. ‘of their burgage and commonty of Priestshiels,

comprehendmg expressly these hills, by virtue whereof they have been in
peaceable possession thereof; as their proper commonty, by pésturage, feuel, fail, -

. and divot, -and by debarring all others therefrom. The pursuer amwered That
58 Z2
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Right of pro-
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commonty
held to de-,

. pend on the

possession
and interrup~ -
tions of the '
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proof before -
answer,



