10646~ POSSESSORY SUDGMENT.  Sen. &

1665. November 25. WaiTE again.rt Horx.-
No 44. L '

‘ ggxfy":vf;? Ina competntlon bctwwt W hxte and Horn, the one havmg rnght by progress
the preceding ~ to the property of a piece of land, and the other to an annualrent furth thereof ;
@ it was alleged for the proprietor, 1m0, That the annualrent was prescribed, no pos-

‘ session being had thereupon above forty years;.2do, The original right produced to

~ constitute the afinualrent is but a sasine without a warrant;: and albeit the com-
mon author have . glven charter of. rar.xﬁca’mon thereof, yet itis after the proprietot’s
sasine; given by the common author to his daughter propriis manibus. It was .
answered for the annualrenter, to the frst, That the prescription was interrupt-
ed by citations preduced, used upon a summons of poinding of the ground,
before the Bailies of the Regahty of Dunfermhme where the lands lie; As to
the secand, That the confirmation granted to the. annualrenter 1s prior to any
charter, ,precept or other warrant granted to the pxopuemr -for as for the sas
sine propﬂm mambu:, that has no warrant pmduced The propnetor answered,
that the interruption was not relevant, because ‘the executions were null, in so
far as the warrant of the summons bears to cite the defender personally, or
.etherwise upon the ground of the land, or at the ‘market-cross 'or shore .of Dun.-
fermline, whereupon such as were out of the country were cited, and not upon

sixty days, but twenty-five ; 3 which reasons would. have excluded that decreet,
~and therefore cannot be a legdl interruption. As to the other, albeit the pur-
~ suer’s first sasine want a warrant, yet it hath been clad with. natural possessxon
and the annualrenters hath not. i
Tue Lorps repelled -both these allégeances for the proprietor, and found the
executions sufficient to interrupt, albeit there were defects in them that might
have hindered sentence thereupon, especially in re antiqua, the lands being in
regality, where the custom might.have been even to cite parties absent out of
the country at the head bungh of the regahty and the shore next thereto ; ; and
" as the proprletoi s right was not established by prescription,. so they found, that
possession could not give a passessory Judgmcnf to the pmpnetor agamst an an-
nualrenten, which is ‘debitum fundi. Seé PRESCRIPTION. :
Fol. ch. T, 2. p “90. .S’tazr, V. B P 3140

1668. Fanuary 9. o o ' -
“TheOLp Lapy CLERKINGTO’\T agaipst CLERKINGTON and the YOUNG LAmr,
No" 'y .. .
An a"“ﬁi "~ Tae old Lady. Clerkmgton being 1nfeft in an annualrent of seven cha'lders of

t ha t
the henefit of victual out of the mains of Clerkington for thirty-six years bygone, she pursues -

a g;sr;ees:;)ray a pomdxng of the groand. It was answered for the Laird and his' mother, That
ju
gainst a prior  the pursuer having been so long out of possession, cannot make use of a pos-

 annualrent, sessory judgment, but must ﬁlst declare her right ; 2do, The young lady is also
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infeft. m an annualrent and hath been (by virtue the:eof) mote than seven  Nq 45
_years-iii- pOSSGSSlOD and’ so: hath the benefit of a possessory Judgmcm, till her '
B rxght be reduced, and cannot be dlspossessed by the old lady s postenor mfeft-

ment s - - ‘

Tmz LorDS repelled both thie ‘defences, and found that an annualrent is dcbt"

tum fundi, and isnot excluded by possession of” a posterior right, and needs no

dec’farat‘o‘r apd” that an’ anriualrent hath notrthe beneﬁ?t of a possessory Judg-

mém‘~agéxnst a prior annualrént
SUR ,Fol ch v. 2, p 9:. szr, v. I. p. 5oo

e

- 16'68 Februm y 20. _ ForzEs againlt INN_!&JS." o ‘ . A
5 . C ' No 164
Posm;ssmy judnmem is not eompetent agamst a purchaser who after eviction
: ‘e‘l‘ the principal lands, recuss‘to the warrandice lands, unless the possessnon had

l:eeq seven years after the«eﬂcmn - ,_
e i Fol.ch V. 2. p 81,,

** Thrs case is No 53 p 1 322, voge BASE INFEF!MENT.—

'166% ?'Tl’] Ia EARLbf WINTGUN ﬂg‘”""f the TENANTS Of LF‘TTERFURY'"

No
T‘p’m Earlzof Wlmmm bemg mff,ft in the l:mds of . Lﬂtterfury, Whlch Wem Posscssi’Zp
emnpmed for La&y Seaton’s tocher, did intent action for mails and:duties against judgment

the tenants in- anno 163 30, and § seven years thereafter did raise a wakemng of the ,;’g‘soiﬁémst
. shid summhois; where this allegeance was pioponed, That the Tenants-had made ﬂ;‘;‘;‘;‘g only
- payment to-their masters,. who had gotten. feus. of - the saad* lands. fram Letter- mr ;::r}ogg
fury; and by wvirtue thereof lad been: seven years in peaceable possession. This Ie)xtmglllsl?lr;l’g
allegeance was sustained, thWlthstandmg of this reply, that the feuar’s posses-- the right. -
sion was interrupted by the first summens, before they- were seven years in pos--
sion 3 and being once mterrupted they could not have the benefit of a posses--v
sory judgment, by seven years possessxon after the interruption, ‘especially- seeing’,-
the pursuer was content to pass from the tenants, as having bona fidepaid. .
~ado, Tt was replied, That the first-summons was. raised when the. Earl.off Win- -
~ toun was mmor, and continued so the most part of the seven years; and therm .
* fore prescnptlon could not run ‘against him’; which was Iikewise“repelled And

. Lonns found, ‘that the beneﬁt of a possessory _yudgmcm dz&“run agamst mmorsa
o as wcll as ma_]ors . ,

(%{ﬁrd MS’ No 32::
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