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484 ANNUALRENT.

(Duz ex pads.)

1676. December 20... -
CARNEGIE of Balmachie against Durnam of Anachie.

Tur Lorps found, That albeit by the common law, annualrent be due for tocher;
yet, by our cuftom, it is not payable, unlefs it be fo provided by the bond or con-
tra& for the fame ; but, in the cafe in queftion, they found the defender liable to
pay annualrent, in refpe& the debtor had been in ufe of payment, at the leaft,
had promifed to pay annualrant for certain years bygone ; and annualrent once
payed, implies a tacit paction to continue the payment of the fame.

Reporter, Thefaurer-depute.
Fol. Dic. . 1. p. 37. Dirleton, No 408. p. 200.

1628. December 2. "LZaR against RaMsay.

In a purfuit Zair contra Ramfay, for payment of the by-gone annualrents, of
a fum contained in a bond, which was of this tenor, that the debtor was obliged
to pay 1000 pounds at the term in the bond, and in cafe of failzie, to pay 1c0
pounds for annualrent and profit thereof, with 300 merks of expences, if the cre-
ditor {hould be compelled to feek and charge for the fame ; this bond was found-
to be heritable, and the debtor was found fubject to pay the whole byrun annual-
rents, yearly fince the term of payment, albeit the bond bore only the debtor
to be bound to pay one year’s profit and a penalty, and not to pay yearly that
annualrent, fo long as the fum was unpaid.

Fol. Dic. v. 1. p. 3j. Durie, p. 403.

R

1669. Yanuary 13. EarL of WINTOUN against SeaToun of Minnes.

GrorceE SearvonN of Minnes, baving borrowed from the Earl of Wintoun’s
grand-father, the fum of L. 400, and given ticket to one Heriot his fervant, pay-
able at Lambmas 1650, and by a miflive letter at Martinmas thereafter, directed
to the Earl, excufing himfelf for not payment at the term, and promifing to
pay annualrent for the time that the Earl had lyen out : This Earl of Wil.toun,
as baving right from the executors of Heriot, did purfue both for principal and
the Vv‘aole annualrents, extending to as much as the principal fum ; which the
Lorps did fuftain, notwitflanding it was alleged That the miffive letter was only
ebligator for payment of annualrent the time preceding, but not for the future ;
and therefore, the defender was not iz mora, having offered by the faid nnﬁixe

to pay the fame to the Earl of Marfhall, if the Earl of Wintoun would fo order
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it; for they found, That annualrent being once promifed, the debtor was fill
liable therefor, until payment ; albeit the promife did bear no fuch thing. -
Fol. Dic. v. 1. p. 37. Gosford, MS. No 81. p. 2g.

1676, December 1g. .
Davip Carvacie of Balmachie against Durnam of Omachie, and his Turor.

In a purfuit at Balmachie’s -inftance, againft- Durham of Omachie, as repre-
{enting his grand-father, for payment of the fum of 3000 merks, as the remain-
der of the wife’s tocher, contained in a contract of marriage ; as likewife for the
payment of fome nolt and fheep delivered to Omachie, or fome by his order.—
1t was alleged for the defender, That he ought to be afloilzied for the annualrent.
of the fum due in the contract, becaufe it did bear no obligement to pay an-
nualrent after the term of payment ; and as to the annualrent of 1000 merks, it
was not payable until after Omachie’s deceafe, and fo could not bear annualrent,,
his heirs nor executors not being bound.—It was alleged as to the price of nolt
and theep fold and delivered, that not being purfued within five years, conform to
the late a@ of Parliament, it was not probable, but vel firipto vel juramento.—
1t was replied to the firft, That albeit the contrad did not bear annualrent, yet
the purfuer producing a fitted account, ftated by Omachie himfelf, not only for
the principal fum refting, but for the whole bygone annualrents, with a fubfcribed
ticket to make payment of both at a certain day; it was a fufficient ground for
annualrent thereafter ; ufe and payment of bygones being fuftained by our law,
without any obligement in write; and for the thoufand merks, payable after
Omachie’s deceale, albeit none can be craved but fince his death, yet it being a.
part of that fame principal fum of 5000 merks of tocher, by ftating himf{elf debtor
in annualrent for all that was due in his own time, it wasa juft ground to make.
that {fum bear annualrent fince the term of payment.—It was replied to the
fecond, That the delivery and price of the goods libelled was probable, prout de
Jjure, being before the late act of Parliament, which did only extend ad futura ;.
whereas, before that a&, bygones of that kind were only probable by witneffes
within forty years. Tre Lorps did repell the firft defence, and found the
whole remaining fum of the tocher to bear annualrent, in refpect of the fitted
account, and fubfcribed ticket produced, which were far ftronger obligations
than was naked ufe and cuftom ; and. likewife found, that the laft 1000 merks,
payable after Omachie’s deceafe, fhould bear annualrent, as being a- part of the
total for which he had acknowledged annualrent to be due, as likeways becaufe
# was a part of the tocher contralted. ad fuftinenda. onera matrimorii, for which-
the law allows annualrent ex mora. As to the fecond, the Lorps did fuftain the:

purfuit probable prowt de jure, the delivery being long before the late a& of
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