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thereby, for the time of contrating, as it is by writ; -neither doth that ground, No 410{
that writ cannot be taken away by witneffes, anyway hinder; for the mean-
ing hereof is only, that the payment or difcharge of that writ, muft be proven
by writ ; and it were a far greater inconvenience, if, after bargain and furniture,
any writ granted by the debtor, though mthout an onerous cale, thould prejudge
thefe creditors.

Tue Lorps fuftained the reafon and repelled the defence, and found debts
conftituted by witnefles to be- effeual; -from the time of contra@ing, and not
from the time of probation ot {entence, to take away any poﬁenor deed of the
debtor, done without a caufe onerous.

* The purfuer insisted in a. second reafon .of reduction, That albext thefe debts
were pofterior to this bond, yet the fame ought to be reduced, as being a fraudu-
lent conveyance betwixt: the father. and the fon, kept up and latent in fome of
their hands, without any thing following thereupon to make it known and pub-
lic.; fo that the creditors having bona fide contratted with the father, having a
vifible eftate, were -deceived and defrauded by this latent bond, if it were pre-
ferred to them. 2do, This bond bears only to be payable after the father’s death,
and fo is but donatio mertis causa, and but a legacy ; orif it be inter vivos, it is
much more. fraudulent and latent. 3tio, Bonds of provifien, for.love and favour
granted to chlldreh -are: accounted but as.their legitim, fill revokable by the
father, and all debts contraced by him are preferable to them.—The defendes
answered, That there wasneither law, reafon, nor cuftom to evacuate or exclude
bonds of provifion, granted. by parents ex pictate paterna, to their children, upon
account of their father’s pofterior debt, efpecially if the bonds were delivered ;
for there is no ground for any fuch thing by the aét of Parliament 1621, thch
relates only to deeds done after the debt contracted ; neither is there any fuflici-
ent ground of fraud, that the bonds ‘were not made public or knowa, there be.
ing no obligement upon parties to publifh the fame, and creditors have lefs means
to know the debts of other anterior creditors, than of children having a juft
ground to fufpet that they may be provided, and to enquire after. the fame ; ;
neither doth the delay of the term of payment . lmport either fraud, or that the
bonds were donationes mortis causa. : ;

- Tue Lorps would not fuftain the reafons of reduéhon upon the a&t of Parlia-
ment 1621, or upon the general ground, that potterior debts were preferable to
all bonds of provifion,j but..ordained the purfuer. to'condefcend upon the partlcu-
lar ground of fraud in the cafe in que{hon See Fravp,
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1669. Fuly 27.  STREET against MassoN and Lorp TerPHICHEN. © ~ ° ° No 111,
' ) ' ‘ ' © A bond was

Jantes MassoN being debtor to the Lord Torphichen, does infeft his fon, an infant, graf:itﬁtd for o
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4 correfpondenge betwixt him and Mr Street, and other London merchants, where=-
upon he gave them bond, mentioning to be for former accounts gnd provifions
betwixt them, and thereupon followed an infeftiment of apnualrent. The Lord
Torphichen obtains decreet of reduction of the infeftment granted to the fon, as
being pofterior to his debt, and granted by a father in defraud thereof. 'Fhe
London merchants raife alfo a declarator, that the infeftment granted by Maffon
to his fon, (then an infant) ought to be affedted -with their debt,.in the fame
condition as it were yet ftanding in the. father’s perfon, or otherwife ought to be
declared void as a fraudulent deed by the fatber, in favours of his fon;. the father
beirig then in trad of correfpondence and traffic with thefe merchants, who bona
fide continued the fame, feeing the father continued in pofleflion of the lands,
and built thereupon, and gave an infeftment of annualrént teo the merchants,
after the infeftment granted to his fon; and likewife raifed @ pomding. of the
ground upon his infeftment of annualrent, wherenpon he now, infilts,—It was
alleged for the fon and Lord Torphichen, 'That the fon’s right being public, and .
regiftrated in the public regifters, prior to.the purfuer’s annualrent for the bonds
whereupan the fame proceeds, it doth fully exclude them fram pamding of that
ground.—TFhe merchants repeat their declarator by way. of reply :—To which it
was answered, That whatfoever may be faid of latent.and clandeftine rights be-
twixt fathers and children, and other confident perfons ;- yet #here is. no law hin-
dering a father to give a public infeftment to his {on, unlefs it be in prejudice. of the
creditors, to whom he was due fums at that time ; which being a valid public right,
no deed or pretence of fraud of the father.thereafter. can prejudge the fon in his
right ; who being an infant, was not capable to be partaker of fraud; neither
can fraud be prefumed as to creditors, who are hut tq contract.thereafter ; nor. can
a public right regiftrate, and a public fafine, which all the world may, and all
concerned ought to know, be efteemed a cobtsivance or fraudulent right ; and
as to any commerce betwixt thefe merchants and the father, which began before
the fon’s right, no refpect can be had thereto, becaufe. the purfuer’s honds are
lately, for a fum of.money, and muft import that the former debts by traffic were
paft from or difcharged, and, if need be, offered to prove that they were actually
difcharged. 2do, The making up a debt to be prior, to take away the fon’s in-
feftment, can only be probable by writ or oath eof party, and not by witnefles
who cannot prove above L. 100. 3tio, Though the caufe of the bond were pro-
ven to be a correfpondence and traffic begun before the fon’s infeftment, it is no-
ways relevant againft any provifions gotten after the infeftment ; for fuch can
have effe@ but from their own date, and the effect is cut off as to what is pofte-
vior to this public infeftment, feeing the merchants did either follow Maflon’s
faith upon their hazards, or elfe they thould have had a procurator here, and
taken advice how they might have been fecured of Maflon’s eftate by the law of
Scotland, who would have taken notice by the regifters, that Maflon was denud-
by a public infeftment, which nothing he could do thereafter could prejudge,
and would have certified the merchants thereof ; and their failing therein is on
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“their own peril; and albeit their payment, and adting bena fide is fometimes
‘good, though made to thofe who had nat a valid, but a colourable right, by . thofe
who knew not a better right; and might have been compelled to pay upon the
colourable right ; yet other deeds, though dona fide done, are upon the peril of
‘the a&or'—To which it was answered, That by the common law and cuftom of
this nation, all fraudulent deeds are reducible ; and “there can be no deed more
fraudulent than this of a father to his own infant fon, for whom he is legal ad-
‘miniftrator, and maft accept the right he gives himfelf, and fo colludes with him-
felf to make a {nare to intrap merchants and firangers, in the midf of a courfs
of trade with them ; which is a common ground of law, whether the debt be
prior or pofterior to-the fow’s infeftment ; and albeit the merchants bond be pol-
terior, yet feeing it bears -to be for ware, witnefles, according to the ordinary
-cuftom, are receiveable for aftrudting the writ, to prove what the ware ‘was, and
when received ; which will not be prejudged, though there had been a difcharge
of the ware granted the time of the bond; unlefs there had been a real and true
payment of the money ; for there being nothing then paid, this bond ceafes not
to have a true anterior caufe, as if it had. beén granted on death-bed upon a dif-
charge then given, it would be valid, as being upon an anterior caufe before the
ficknefs;; neither is there any difference to be made of the parts-of the traffic
after the f{on’s infeftment ¢ but {eeing the correfpondence began before, and is
once continued as a conftant correfpondence and traffic, it muft all be drawn
back to its beginning, as if the merchants on both fides had contraded when
- they began their correfpondence, that they thould faithfully pay what either of
them received from other, till ‘the correfpondence was given up, E
Tue Lorps found that this bond, although pofterior to the fon’s infeftment,
Mot bearing borrowed money, but ‘merchant’, ware, that the quantity-and times
“of furnithing thereof might, be. praven by -witneffes; and albeit there had been
a difcharge of the ware, yet fo, much thereof ‘as was .furnithed before the fon’s
infeftment would affect the fame :; But found, That. the Aon’s infeftment being
public and regiftrate, -no pofterior deed of the father’s, by continuing traffic ar
.correfpendence, nor ng pretence of fraud of his, .could annul or burden-thc 1faid
‘infefumeat.for.any .dﬁhtfcpntra&edgpoﬁe_ri@rf;bg:rnto. o oo o
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4679, November 28: . «CATHCART against . Grass, © -

. Grorce CatsearT purfues vedyction of g difpofition made by Glals to his good-
‘brother, ‘who married- his fifter, “as ‘being {raudglent__b;_e«twi_xt;qw&u_nét perfons, in
prejudice of the purfuer, « lawful creditor, in this. manner, wiz. Glafs, though
but a thoemaker, tock:up a trade of buying feeds in Holland, -and {old them to
gardners in Scotland, a parcel whereof he fold to.the purfuer, which being cor-
rupt and infufficient, the pusfuer obtained decreet againfl-him for repetition of
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