POSSESSION doﬁos

. the pursuer s right, and obllged hlmself to mfcft him i m’ ‘the Tands in questron =

2dly, Though the pursuer had but possession .without any right, he might not
-be ejected, but- by a precept of ejection from a judge, ‘which is not alleged.
The defender answered, That these articles of agresment were never. perfected

‘nor_extended, and could-only import a- personal action agamst the defender, for

extention . or unplement wherem, when the pursuér insists,- he ‘will get his
answer, that he can have no benefit of the articles, being mutual until he per-
form his part ; thereof which is'not done.
j Fue Lorps Tcpelled the defence and duply, and sustamed the ejectlon

- The defender alleged further, That that member of the libel, craving violent
‘profits for that part of the land possessed by tenants, because, by the defender’s

No z9. ~’

_persuasion, they became his tenants ‘is not relevant, ‘because ejectlon isonly

‘competent to the natural possessor upon violence, :and persuasnon is no’violence.
‘The pursuer answered, That the prcvallmg with the tenants was consequent to
the casting out of the defender out of his own house and-natural possession,, and
‘was as great a-fault as idtrusion, and equtvalent thereto.
w:red That the law has allowed violent profits only in ejection or intrusion,

The defender ans-

which can be drawn to no other case, though 1t were as gréat,-or a greater " -

7 fault.

“Tur Lorps sustamed the defence and fOund violent proﬁts on]y competent '

for that part that the pursuer ‘possessed naturaﬂy 5 “but.if the whole lands had
been an united tenement, or labouring, that-the pursuer had been ejected out of
“the prmcnpal messuage of the' barony, -and the ejecter ‘had thereby‘ got posses-
sion of the whole, itis like ‘the’Loros would have sustained Cjectxon for the
" whole ; but this was not’ pleadé& :

- .-S‘ta.zr, V. L. 55 8. .
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166 - Fe‘br uary 19 Mx ]oHN Hay. aga:mt The TOWN of PEEBLE& |

MR Jolm HAY mmstmg in hls declarator that certam h}ils lxbelled were pro-
~per part and partinent of hig lands libelled, wherein he stands infeft in proper-
ity ; it-was.alleged for the Town of Peebles, That they do.not acknowliedge
his nght of property ; but they alleged that they are infeft by King James IL.

* in their burgage lands, with.the cemmonty-of Priestshiels, and likewise by. King

]ames IV.; and that Queen Mary having directed 4 Gommission of Perambula-f

- tion to the Sheriff of Edinburgh, he perambulated’ their commenty, and hath
set down meiths and marches thereof, which are, -expressed -in. their deereet of

perambulation, within ‘which. their meiths lie; and that in anno 1621, they ,have\

g charter from'King James VI. ‘of their burgage and commonty of Priestshiels,

comprehendmg expressly these hills, by virtue whereof they have been in
peaceable possession thereof; as their proper commonty, by pésturage, feuel, fail, -

. and divot, -and by debarring all others therefrom. The pursuer amwered That
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their charters were but periculo petentis, the King having formerly granted the

right of these lands to his authors; and the decreet of perambulation by the -

Sheriff of Edmburgh was @ non suo_judice, the lands not being within the shire ;
and for any possession they had, it was not constantly over all the year, Dut
only a while about Lammas of late, and. was still mterrupted by him and his
authors ; and offered him to_ prove that they have been in immemorial potsecsmn
by tilling, sowing, and all other deeds of property ; and that these hills cannot
be part of their commonty, there being other heritors’ lands interjected betweéen
the same and the commonty of Priestshiels; so that the pursuer ought to be
preferred, being in libello, and far more pregnant, and especially alleging acts

. of property by tillage, and the- defenders having declarator depending of their
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commonty and alleged a practhue at the instance of Sir George Kinnaird,

in probation, alleging pasturage. o
THe Lorps preferred neither party to probatlon but before answer, ordamed

the bounda, and either parties possession and mterruptlon
: - Stazr V. I. p 608.
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166g. Fuly 10. ALEXANDER GLaSSE ggainst Jonn HappIn.

“ALEXANDER GLASSE and William Reid having a proper- wadset of the Iands/

of Alairtnenie, and John Haddin being also infeft in an annualrent forth thereof
some days prior, compete for the mails and duties. Haddin alleged, That both
infeftments being base from the same author, his infeftment of annualrent is
preferable, because prior and first clad with possession. It was answered, Any
possession he hgd was by a factory from Glasse. It was replzed That he offer-
ed to prove possession before that factory. It was duplied, That by Haddin’s
back-bond produced, bearing expressty that Glasse had had a valid right to the

mails and duties of the lands, and that he was in possession . thereof, and that

N

'where he alleging’ upon property more pregnantly, was preferred to another /

'a perambulation to be, and witnesses aaduced bznc inde, anent the situation of

Haddin had accepted a factory from him, and was obliged to compt to him for -

the mails and duties without any reservation of his qwn right ;  this was an un-

'questxonable homologatlon and acknowledgmeut of the right, and equwalent to

a ratification thereof

Tue Lorps found by the back- bond produced of the tenor foresaid, that

Haddin had so, far acknowledged Rexd and Glasse’s right, that he could not

~ guarrel it upon his own right ; but he proponmg that tiiere -was a reservation of

his own nght related to in the back-bond, the Lorps found the same relevant
he proviog possessmn before the other party, and before the factory.
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