
ANNUALRENT, INFEFTMENT OF.

No 4. and of the tenants goods being thereupon; and it is a novelty to grant perfonal
execution againft a firanger, or any who is a fingular fucceffor :-THE LORDS

repelled the allegeance, and fuftained this perfonal purfuit, for payment perfon-
ally againft the defenders, the purfuer proving, that they intromitted with the
duties of the lands, and that the quantity of their intromiffion extended to as
much as hould fatisfy yearly the annualrent acclaimed; for the Lords held the
defenders in no better cafe, than if naked tenants had been perfonally convened
to pay this annualrent, quo cafu they would have fuftained the procefs; and with
the like reafon it was found, procefs ought to be fuftained againft the defenders:
And the LORDs declared, that they would keep this decifion thereafter in all the
like cafes, whenfoever any fhould occur.

Alt. Stuart & Nicolon Clerk, Gitson.

Fl. Dic. v. i. p. 45. Durie, p. 836

z670. February ze WILSON against RussELL.

WILsoN being infeft in an annualrent in the lands of , and having
obtained a decreet of poinding the ground; thereafter, Rufell, being a creditor,
.did arreft the mails and duties in the tenant's hands, which were due to the maf-
ter; and purfuing to make arrefled goods forthcoming, the tenant being removed
off the ground with his whole goods : It was alleged for Wilfon, That he ought
to be preferred, becaufe his decreet of poinding of the ground was before the
arreftment, and being a real diligence, did affea the whole duties payable to the
mafter.-It was anfwered for Ruffell, That the tenant being removed with the
whole goods, fuch decreets and letters being only to poind the ground, and the
goods thereon, could not affed him nor his goods.-THE LORDS did prefer
Wilfon, the annualrenter, and found he having done prior diligence, whereby he
might have poinded the tenant before he removed, albeit he did prejudge him-
felf of all the execution againft the tenant's goods, after they were off the ground,
yet quoad the duties payable to the mafter, for which he might purfue him perfo-
nali aitione, he was not prejudged from the benefit thereof by the tenant's re-
moval: But the decreet of poinding of the ground, and letters thereof, being a
real execution prior to the arreftment, made him preferable to the arrefter, as to
the duties for which he was liable to the common debtor.

Fol. Dic. v. zip. 45. Go.Lford, MS. No 24.p. 98.
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