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adifpofition from her father,. and: that being veduced, yet the Lords fuftaimed it Ng ¢ 13
te give him the liferent and courtefy, theugh-his wife was .never infeft, becaufe L
it was prefumed, that if he had not got that difpofitiony he-would have infeft his
wife, asheir, and fo have got the courtefy. 2dp, In the cafe of Kinloch contra
Blair, No. 14.. p. $89. a difpofition reduced by -an.:adjudgér,: yet -was fo * fap
fuflained as.to'bring in the receiver of it {though'he had hot atjudged) pari passu -
with the adjudger, on tliis phin prefumption of: law, that if: I had not got the
faid difpofition; I would -cértainly have adjudged within: year: and -day of you.
3tio, They cited: Balmerino’s eafe; 13¢th February 1662,* whe being -the! Earl of
Somerfet’s truftee, and- puifued by Bedford, he was-allowed: ‘tetention- of what
debts were contralted ‘afterwards, even agaiinft a fingular fucceflor:” Anfrvered, -
The a&, of patliament 1696, defining notour bankrupts, -declares fuch difpofitions -
made within 6o days of their breaking to be fimply void and' nwull inthemfelves, -
et quod ipfo jure nuilum est, nullos sortitur effectus ; and if the. receivers of fuch
difpofitions-were fo far courgenancad and fupported as to bring them in pari pas-
su with the other creditors, every bankrupt would be courted by fome of -his-cre-
ditors to-grant fuch difpofitions; ‘knowing that,: at‘the worft,. they would come in -
equally. with-other creditors meglé@ed: by the: bankrupt; but who: had - prevented °
them in affecting the: fubject by doing legal diligenge:.- . And, as. to the’ deéifians
cited,. they were ftretches ofithe Lords officiam: nobile, in fupplying their omiffions, -
which are not te: be: drawn-in example.~~Txz Lorps found:the-difpofition. fimply -
noll, and that it could:not even fubdift to bring them in’ parépassu; and. 6 pre- -
ferred the arrefters. .’ In thiswiprocefs: it was fasther urged-for thefe: creditors who -
had carried on-thisreduction-on ‘the head: of bankruptcy; that -they having- re-
moved this middle impediment-of the difpefition eut:of the way; they ought to -
have the-expences wared out in-this precefs; over and: above thenr debts, as is -
dene in rankings, and:the fale of bankrupt’s lands;. this: being. as:-profitable to -
the ¢treditors. behioof - as:thefe common ations are.. It.was not determiiied at this -
time; but.was. afterwards. refufcd in thlS procefs. (Referred to'in Sedtion 8th,

Divifion 3d, 5. 2.)
Fal.—_Dwr. X 3 ﬁ. 74. Foumawha]l, U2 2P E50, 158, 244 ¢

e S - SECT. XV,

Of:Alienations to fingular Sﬂcce{foi*é, .

1672. - Febragry 6.~ Doctor-Hay against MarJorY Jamison.

DOCTOR Hay purfues a reduttion of a tack for two nineteen years granted by No 1 4.
Patrick - , his debtor to Kinnaird his {poufe, of the-lanid-of Attroch, for ff ;g;’g“l‘l’“

20 pounds yearly, and payment of the teind; the narrative of the tack bears, tous right,
that he had given a promife before, to grant the fame, whereby the benefit of the v f?,‘iﬁiﬁf

# Farl of Bedford againft Lord Balmerino, Stair, v. 1. p.-101, vece MuTvarn ConTRACT.
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tack  was fix chalders of vi¢tual yearly to her. The realon of reduction was up-
on the a& of Parliament 1621; It was alleged for Marjory Jamifon who now
has right, That the faid a¢ of Parliament declares fingular fucceflors, acquiring
bona fide, for onerous caufes, and fo not being partakers of the fraud, to be ex-
cepted from the a@, and the right of this tack has come through feveral fingular
fucceffors to this defender for onerous caufes. The defender answered, That the
exception of the a@ of Parliament hath no place where the firft right doth not at
leaft bear an onerous adequate caufe ; for if it be for love and favour, or without
any caufe, ‘as this tack is, no fingular fucceflor can pretend to acquire it bona fide,
or to be ignorant that the right they acquire is without a caufe onerous.

Which the Lorps found relevant, and reduced the tack.

Fol. Dic. v. 1. p. 74° Stair, v. 2. p. 3.

* ¥ Gosford reports the fame cafe thus:

In the redudtion, at Doctor Hay’s inftance againft Marjory Jamifon, he having
infifted for reducing of two tacks fet by Patrick Con of the ‘lands of Artrachie,
avhich the Doftor had comprifed : To which Marjory had right by tranf-
attion from George Stewart, upon this reafon, That the faid tacks were firft
granted by Patrick Con of Artrachie, the common debtor, for 15 and 19 years
after his deceafe, and that without any -onerous caufe, fhe having before a liferent
tack of the fame lands .in lieu of her conjunct feelands in her contradt of mar-
riage. It was answéred, That albeit thefe tacks might be reduced upon that rea-
fon, if they had continued in the perfon'of the wife, yet the having difponed the
{ame for onerous caufes before they were quarrelled, who dona fide had acquired
the right thereto, they did not fall under the act of Parliament anent bankrupts,
but on the contrary, by the faid aét, rights made to third parties by confident
perfons are declared valid as to them. : :

Tue Lorps having confidered the tacks, which did bear for no onerous caufe
at all, and that the acquirers could not but know, -that being made to a wife, in
{o far as they exceeded the provifions in her contradt of marriage, they were dona-
tio inter virum et uxorem-; they found that a fingular fucceflor, albeit he acquired a
right for an onerous caufe, was in no better condition, than if they had remained
in the wife’s perfon ; and found a great difference betwixt the rights made for no
onerous caufe to a confident perfon, and thofe that did bear for caufes onerous, as
to fingular fucceflors who did acquire from them.

Gosford, MS. No 464. p. 241.

% See Robertfon againft Brown, 11th July 1637, Duric, p. 830.
‘  woce COMPETITION.





