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kept by his father, and never ;}qhvgu;d. 10_the children, and had-na clause to be
valid without ,delmcry, so that at best tb@y were in the father’s power ; and the
mother did dcpone, that she found them in her husband’s packets after his death,
and so they were mever deliversd, and two of the: chxldmn were majoss, and out
of the family : And it was further desired, that witnesses ¢x offigio might be exs
amined, for. provmg that the father declared that he woul\d @9t hurden his son
with these’ provisions, Whu:}x i3 ;sufﬁcxcut to shew the changc of his mind and'
revo;atlon of the bonds., espcr;xally seeing they were not in satisfaction of the
executry, which was consxderahk: and fell to the chddre,n, and the estate was
very mean, and unsyitable to such provisions ; or at least that the mother, opt
of whose hands the b,onds were gotien, and other w:.tpesses, might be examin.
ed that the father on his death-bed ordered the mother to J;ake the bonds, apd
'canccl or,burn them.

- THe Lorps sustained the bonds an,d would net adrmt Qf witnesses to be ex,.b

amined as to the father’s dgcjarm,g that he would not burdgn the son with these
bonds, which could but declare his present purpose, which was mutable and am-
bulatory, seeing be did not ¢aneel the bouds; but allewed witnesses to be gx-
amined, that when he was on death-bed, he gave his wife warrant to take the
bonds and cancel them, and apgomted her oath and other witnesses to be taken
for that effect.

Fol. Dic. v. 2. p. 218, Stair, v. 2. p. 228.

gv——-ra-r:—-‘-.‘..

1674, January p2.  Sidagaisst ,ING'L:I»SH of Murdistoun.

- Jamzs Sim bavmg chagged Inngb of Murdisfoun upon. 2 bond of borromgd
- money, he suspends on this reason, that albeit ‘the bond hear borrowed mp-
ney, he oﬂered him to prove by. his oath, that the true cause was forthe
price of a mare which he bought.for this sum; and offered to prove by the Wit
nesses at the hargain, that it was npon exprass condition thiat he might -take the.
trigl of the mare for so many days, and restore “her if she pleased him pot, gad
that he sent her back within the time ; and also, that the charger abliged hime.
self to uphold her to be.free of the sgab, whereof there b.emg some appearange
upon the skin, rhe warranted it that it was but barvest wain, It was aniqered,
That the manner of probation could not be divided, hut behoved te be all re.
ferred to his oath, atherwise witnesses would take away writ.

‘Tue Lorps found, That the cause of the bond being proved by the party’s
oath to be a bgrgain, the conditions of the bond might- he proved by witnessgs,

Fal. Die. v. 2. p. 3218 §air, v. 2. p. 355
X Gosford r'gports’this case :.

. Ina suspension raised.at Murdistoun’s instance, who -was charged updni his

_bond to make payment of L. 13 Sterling to Sim, upon this reason, that albeit -
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the bond did bear borrowed money, yet it was offered to be proved by the char-
ger’s oath, that the true cause of the granting thereof was for the pﬁce of a
mare sold to the suspender as good and sufficient, and which the charger did o-
blige him to toke ‘back again, in case of any fault, within eight days thereafter,

‘which is Oﬁ”eri:c_l’t'dbe proved by the communers who were present at the bar-

gain; it was answered, That the charge being founded upon a bond of borrow-
ed money, ‘which could not be taken away but by.the chargei’s cath or writ as
to-the cause thereof, so, albeit the cause were confessed, the promise to accept
back thereof was not probable but by the charger’s oath. It was replied, That
it'being confessed that the bond was granted for another cause than for borrow-
ed money, viz. for the price of'a mare, the same being a merchant b:;rgain, the

-condition thereof” was probable by witness, and whether the same was sufficient
-or insufficient. Trz Lorps finding that the bond was confessed to be for the
-price of a mare, it was then reduced to the nature of a merchant bargain, in

which case, if -there was any latent vice, the buyer might prove the same by

‘witnesses ; and therefore, ordained the communers who were present at the bar-
,gain to be examined ; "but as to any promise of taking back again, albeit there

was no latent disease, they found it not probable by witnesses.
' Gosford, MS. No 678, 2 400.
———— e R

1075. Fanuary 22. JEAN MAXWELL against Mr WirLiam MaxwrrL,

Mr WiLtiam MaxweLL, Advocate, being pursued at the instance of Jean
Maxwell, natural daughter to Sprinkel, for 5coo merks, alleged dye to her by
bond, -granted by the said Mr William, which she did refer to his oath 5 did
give in a qualified oath, declaring, that he had granted a bond to the pursuer,
at the desire of her said father, but the same was never delivered, and was so
far from being effectual, that by the express order of Sprinkel, he was not to

.deliver the same to the pursuer without his warrant, and that he had given him
.order-to destroy the said bond, in consideration that he was not 'satiéﬁed with

the pursuet’s carriage, and that he had left her a legacy, which the defender
had paid. This quality was thought to be so intrinsic, that’}'hi's declaration
could not be divided, so as to prove the granting of the bond, and not the qua-
lity, specially seeing the said quality was adminiculate with lre"tt@rvs',;» which the
said Mr William did produce, which were written by Sprinkel to the same pur-
pose 3 yet by plurality, it was found, That his oath proved the libe]

. i : , and de-
creet was given against him. Thereafier the said Mr William obtained 4 sus-
pension upon that reason, that ‘the decreet was extracted by faveur of the

clerks, not wichout precipitation, after that he had applied to the Lords and
2

desired that the case might be reconsidered ; and that the Lorps had ordained

the decreet to be brought back, and because the party refused, they past a
suspension. .



