ALIMENT. a7
(Ex debsto naturali.)

to the next term after the defunét’s death, after which this pofthume was born,
efpecially feeing the defender’s difpofition was long before ; and albeit he be un-
warrantably ferved heir, the tutor difclaims it, and ‘will reduce it.—TIt was replied,
That befide the ordinary allowance of relicts, the extraordma,ry expence of the
birth of a pofthume, was a debt for which the father was lable, whom the de-
fender reprefents as lucrative fucceffor, by the difpofition pofterior to the concep-
tion of this child, nam in beneficiis qui in utero ¢ff pro jam nato babetur. :

Tue Lorps fuftained the libel, and modified in refped of the reply and dif-
pofition.

The defender Further alleged the libel was noways relevant, as to any aliment
for the pofthume ; for though parents be obliged to aliment their children, yet
there is neither law nor cuftom obliging a brother to aliment his brothers, efpeci-
ally where the brother doth not reprefent the father.—It was anfwered, The libel
was fiot founded upon the brother’s obligement, but upon the father’s oblige-
miént, whom the brother reprefents by the forefaid difpofition, which the Lords had
in feveral cafes allowed, efpecially in the ¢afe of the Children of Netherlie againit
their Brother, No 50.; and there can be no cafe mere favourable than a pofthume,
whom the father did not negle® or pafs by, he being gotten but fhortly before
his death.—The defender anfiered, That the father's obligation to aliment his
<hildren is perfonal, et non tranfit ad beredes ; and as to the pradtique, that it was
collufion between the heir’s tutor and the bairns.

Tz Lorps found the defender, as reprefenting his father by the dlfpoﬁtlon of
‘his goods, liable to aliment this pofthume child during his minority, at lealt fo
Tong of his minority as he was without calling or means to aliment himfelf; but
would not extend it after his majority.

’ Fol. Dic. v. 1. p. 32. Stair, v. 2. p. L.

1676. Fuly 5.  CisSty against Epcar of Wadderlie. |

Epcak of Wadderlie being chaiged upon an indenture betwixt Lim and Sa-
‘muel Chiefly chlrurgeon, for payment of the fum therein contained, for his
brother’s prentice-fee, and entertainment during his prenticefhip; and having

fufpended the fiid bond, and intented a reduétion thereof upon minority and

lefion ; the Lorbps found, That the fecond brother having no other means nor
provifion, his eldeft brother, who was heir to his father, and had the eftate, ought
to entertain him, and to put him to a calling; and did not fuftain the reafon of
lefion.* . .

. Reporter, Forret, Clerk, Gitjom.

Fol. Dic. v. 1. p. 32. Dirleton, No 369. p. 1814

~ Lerd Kames is uﬁder a miftake in fappofing this cafe is reported by Lord Newb}th there
is no fuch cafe in that MS. colle&ion.
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