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. %% This case is also reported by Stair.-

1666. - Fuly s ¢.—LAWRENCE SCOTT pursues the daughters of umquhile David

" ‘Boswel of Auchinleck, and the Lord Cathcart, and the lairds of Adamton, and

‘Sornbeg, for a thousand merks adebted by him to the defunct The defenders
offered to renounce. ‘The pursuer. replied, they could .not renounce, because
they had behaved themselves as heirs, in so far as by agreement betwixt them,
and the heir male, they had renounced their interest of the heritage in his
favours, and had gotten sums of ‘money therefor. It was an.rwcred, uon relevat
anless they bad so renounced, ‘as to prejudge the creditor, or to assign, dispone,

“or discharge any thing they might succeed. to, but if they only got sums of
meney. from the heir male, in way of gratuity for then' kindliness to the estate,

and to grant a renunciation voluntarxly, as Jaw would compel them, it would

" not make them liable ; and the truth is, that by the defunct’s contract of mar-"

riage, the estate is provided only to the heirs male, and only 10,000 merks to:
the daughters. Likgas, the defunct disponed. the estate to his brother’s son, who
adjudged both upon the claus of the contract, and disposition, and the defan-
ders renounced to him as a crediter, in common form.

- Tue Lornps. found that the geting of sums of money, for such a renunqa.
tion, by whxch the creditors were prejudged dxd not infer behaving as heir.

Stair, v. 1. p. 389.

_ ——

r676 yuly rg NEVOY against Lorp BALMERINOdH.

MARGARET Nxvo:r pursucs the Lord Balmerinoch, as rc:prcsentmg the Lord
Comvper, to make payment of Cowper’s bond; and insists on this passive title,that
Balmerinoch is apparent heir-male to the Lord Lowper, and that he transacted
with. the Lady Cowper, who got a disposition of the estate fram her husband,

_ whereby the Lady disponed to him the fee of the estate, and some bonds due.

1o Cowper assigned to her, and Balmerinach was obliged to.deduce an apprising,
of the estate for debis due to himself by  Cowper, and upon other debts of

Gowper’s ; and therefore, having right as creditor, and for all. rights e might

have by the said apprisings, he ratifies the Lady’s zight, in so far as it lsnOtv -

disponed to himself, which nght was in lecto, and defective as heing in prqu.
dice of the heir, and-this contract imports ia effect the heir’s consent, and vali-.
dates the disposition in Jeeto pro tanto ; and . the Lords have, by their act of
sederunt in February 1662, declared, that it shall be a behaving if an appa-
rent heir possess by virtue of an apprising, or an adjudication proceeding upon

_bonds granted by himself ; and in this case it is offered to be proven, that the

sums apptised for, or some part of them, are debts due by Balmerinoch as.
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principal, and Cowper as cauuoncr, and .50 is in. effect for Balmerinacl'’s own
- debts, and he is in possession, and hath nothmg elsé to ascribe his debt to but
that epprising ; ‘2dv, Though this condescendence should not make hiin heir
simpliciter, yet it should make hxm liable in quantum eft Iurratw by the Lord
Cowper's disposition, :

- Tux Loros found, that the getting beneﬁt by mnmmuﬂ not- ma&e an:

apparent heir liable, mnless he “had done 'z deed ‘that mxght communicate the-
defunct’s right which might have been aﬂ'ecwd by the xcreditors 3 but found.
that mémber relevant, that the defender possessed by an apprising .deduced,
céntaﬁmg debts due by Gewpet as. cautmner for Balmnnanhsfathﬁr, to'whom

1676 Dtcember 13. --Thxs cause bemg heard and dds:ided the ;9&}1 day of‘

Ju]y last, the defender- ﬁlnhet allqged That he could hot be liable, as behave

ing as-heir, albeit he had nght to an apprising led for his own proper debt, -
though. he had intromitted thereby ; because the act of sederunt 1662, ‘being

~ a great extension of that penal passive title, ought et now to be made wse of;
because the motives expuest in that act o cease by the act bf Parliament 1661,
*+ Prefenring the defunct’s creditors to.the creditors.of: thd appamnt heir, for the

* space of three yearsj' and,. by the act debtor and;-creditor, * Declasing all-

¢ appmmgs redeemable if 'they TEtUm to the apparent hmr., for wha.t they iruly

‘ paidy’ and, if these statutes had- been duly considered, the act of sederunt’
. would never have been made} the inconvenience being-cured. But there is a’

great inconvenience to appavent heirs, who must  either lose their inheritance,

or be liable to all the defunct’s debts, though far exceeding. the value of the

estate; ‘2do, The act of sederbifit must be strictly” interpreted,- which ds only

agamst bonds_granted by a:ppﬁtem heirs after ‘the defunct’s death, as being of
design to deﬁ‘aud creditors’s but *here the bonds’ were ‘Hriterior to the defanct’s
-acath .and’ gesmm being odibus; is- never dn&erstbbﬁ %t “Where' thete appénrs .
- anivui zmvmcmdz ; but’ hé‘re‘ by ‘tre transaction with te Lady "Cowper, there
i the greateﬁ ¢ ‘i‘é‘taken Jﬁ& to immrx’ 1t was am'wertd for the pursher, That:
the dct of ‘sedetunt stands 14 vigolr'und observatice)#nd is well consistent with:
the prior acts, all being ‘Tittle "enough to secure ceditors’ against the. Contrivs -
ances of aPpare};T hElts to’ Bruik' their predémssbf?“éémie'é wﬁhm,ft paymg :
their debts; and the ‘reason of e act-of sederumt ’b’émvgﬁa‘gams‘t sﬁchmnv- ,
hnces, albeit i the naﬁrﬁtrve it ﬁe‘ﬁi‘& ¥ T‘hatt borids g‘ranttt!‘hﬁ‘tr the defunces
¢ death by apparefit” heirsy it ‘bearéihi -also, ¢ To be-against all .sach ways?’
And, by the contract with the, Lady Cowper, there is no care taken wot t6-
intromit ; but, on the tortrary, the right Wapprxsm'g t6 be ded by Batmetinoch -
is. prowded to be dlspbne*d to the Lady ot c%rréb‘&ra'ﬁon of het other rrghts ,
" that she may possess _thereby; and thereforc e Qefender hath ‘behaved
 these points, 170, That he hath caused Yead-an apprising of *’CUWP&’S &ovate

No s51.-
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penses, which alone, uyniess he will renounce it, affects the defunct’s estate,
and imports behaviour ; 2do, The rtatification in favours of the Lady Cowper,
though relating .only to apprisings to be deduced, imports behaviour, much
more when the Lady Cowper actually ‘possesses, and can defend her possession
by no other right, her own right being granted by her husband in Jecto ; 3tio,
Balmerinoch hath entéred vassals, which is a clear deed of behaviour, if he

 had no apprising, and if he had for his own debits, it is an intromission, against
which the appnsxng cannot defend him from bebaving accordmg to the.act of
" sederunt. ‘

v Tre Lorps found, that an apparent heir having nght to an apprising for
his own debt, or assigning the same -apprising, doth not import behaviour, if
he, or others deriving right from him, intromit not; and found, that the rati-
fication in favours of the Lady Cowper, being only for his right of apprising, did
ot import behaviour ; - but found, that if the apparent heir did receive vassals, or |
uplifted feu-duties, or other duties by himself, or any other deriving right from
him, that the same is relevant to infer behaviour, notwithstanding of any ap-
prising to which he hath righi, or to his behoof, proceeding upon his own debt;
and therefore found, that seeing the Lady - Cowper possest, if she could not
defend her possession by her right from her husband, as being granted iz lecto,
or being otherways defective, that her possession was to be ascribed to her right
#rom Balmerinoch, and therefore did infer behaviour against Bglmerinoch.
Fol, Dic. v. 2. p 31, Stazr, T, 2. p 454, & 476

*.* Dirleton reports this case :

“Tax. Lord Balmerinoch was pursued, as representmg and bchavmg as heir
1o the Lord Couper, at the instance of Margaret Nevoy, and diverse other
.Cl‘edltOI'S of the said Lord Coupes, upon that ground that he had ratified a

_disposition, made by the said Lord Couper, in favours of his Lady,-on death-

bed, and was obliged to comprise the said lands, and to give the said Lady a
right to the. compnsmg, to be deduced, that should be preferable to other
creditors ; -and that, by the act of sederunt in my Lord Nxthsdales case ®,
apparent heirs, granting bonds to the effect their predecessor’s estate may be
established in-their person, or in the pcrson of some confident to thelp behoof
are liable as behavmg ;3 and it was alleged for the defender, That behavmg is
magis animi quam facti, and it is evident that the defender did shun to be helr,
and did of purpose take the course foresald that he should not rcpresent the v
defunct. )
" Tae Lorps found, that the condescendence was only relevant in these terms,
wiz. that the defender, or any confident to his behoof, had .comprised.the said -
estate for Balmerinoch’s own debt, and had possest by virtue of the compnsmg,
or that the Lord Balmerinoch had communicated the right of the said compris-
ing to the Lady Couper,. and that she had possest by virtue thcreof and could

* Glendonwync agamst Nxthsdalc, Ne 84. p. 9738.
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ﬁmdbfﬁ.hd herself Wfth ?her owh rnght, as béing i kcto, or otherways def‘et- N6 _;;t ‘
tiicf" i

* Tt Wells tﬁé oplmbn bf sénﬁe ’o? the Lokys, that 1t wak *suﬁiéﬂ-:nt and rclevam:
1o saf; that Baltiigriho€h’ had cotriprised for his own debt, and was obliged to
¢ompemicate the said ohiprising, and had ratified- the L4dy Cowper’s right';

* $o¢:thve Tedsons; 170, THE B t:ohsldefs z}rzbd agrmf and not guod simulate
owtiipitur § and thé Lord Baldievihoeh; by taking: the course foresaid, fo com-
1prise Job hié’dwn dabt; firténds \ipb’ﬂ the matter- adzrt ahd to carry away his
uncle’s évtaee, 6 Frustrate créditors ; “#ds, Thouglt it be preténded that there is . -
w diffrence betwixt Nithidale’s case and this; in iéspect, i that casé, the ad-
juﬂicatidﬁ was upor ‘Bofids gran’téd by himself after Mis Father’s” decease, and,
it '€; *the "eomptising Is For iy Lotd Balmerinoth's debts, contracted before
1oy Lord -Gowiper's death, the daid difference is not eohsiderable, seeing, as to
thit 68e, thiere’ was a &ébrgn to-cafty dway the defunct’s estate, by a deed of
the ap{m'eﬁt heir; t6 thé préjidice of cteditors, and there i¢ the same in this ;

- 3o, 'iBh@ﬁgli miy ‘Lotd Balmefitioch Iad granted only & ratification; withetit
epmunicaling any tight; & % he behaved as heit ; ; ift respect he had ratic
fied: the Lady's right, fof any vight of intérest he had himself ; and ‘he had an
interest, ab appatent. helr, sufficient to- éstablish a right in the person of the

~ said Lady, and to prejudge creditors; so that they could not question the same,
soeihig Higlits én desithibed béing censenteéd to by the apparent heir when they
are made, or &% poit Sacto, Beéome valid and unqmstronable ex capite lecti, as
appeats by tfhe law of the Ma_yésty, eoncemmg rights on death-bed.

Bzrkton No 4oo p 197

, * * Gosford also rep'ort‘s thxs case: .

1676 july 23. —-—THE Doctor and Thornas Douglas as credxtoa' py bond to
the deceased - Lord Couper; did pursue the Lord. Balmermoch as rcpresenbn'f
" the Lord Gouper, the uncle, upon thé, passive-titles, viz. _that he was vicious in- -
tromitter with the rents of his estate, and that-he had behved: himself as heir,
by grantmg a charter to one of my Lord" GeuPer s vassals with a de novodamus.
It was alleged for the Lord Balmerinoch; That he could not be liable for any of
these deeds condescenéed wpon, beécause he had- mttomxtxed by virtue of .a,
comprising led against the Lord Coupér's estate, which he had right to; and,
-any charter Ire had was as compriser, so that the creditors may redeem, but.
there can be no ground of a paksive title. It was replied, That the comprising
could not defend him, because it was:léd for his own debts, and not for the
Lotd Gouper’s, and, ay an- ‘appareht _heir granting bonds,- Whereupon being
char_g_e_d‘ to enter to his predecessor’s estate, and -acquiring nght to that com- -
prising, it will not free him from a’ passive: title, as was lately found in the case
of the Farl of Nithsdale, No: 84. p. 9738 whcreupon an act of sederunt’
was made to make it a leading case, so, upon that s same reason, an apparent

“Vor. XXIIL - 53 7L
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heir suffering a comprising to be led against him for his own debt, albeit prior
to his predeccssors death, and obtaining a right thereto, and entering to the
possession, he ought to'be liable to. his predecessor’s debts, otherwise, by such
a contrivance, the true creditors of the defunct mlght be disappointed, and his
estate applied for payment of other debts than those contracted by himself, It

.was replied to the 2d, That Balmerinoch’s comprising ‘being but lately led, and
the legal not expired, it could give him no right to grant a charter, with a de
_novedamus, to any vassal; it did necessarily infer a behaviour, having gotten
-a composition thercfor —Tue Lorps did repel the first defence founded upon
‘the comprising, which, after perusal, was found to be only the proper debt of

‘my. Lord Balmerinoch, and not fof the debt of the Lord Couper; seeing, that

_same reason did militate against his mtrormttmg, by virtue of such a compris-

ing, to make him heir passive, as did militate, in the case of the Lord Niths-
dale, against voluntary granting of bonds by apparént. heirs, that comprisings
might be led against their predecessor’s estate, and right’ made to. them with-
out entering heir, tifey being both contrivances, of a like nature, to defraud
the lawful creditors of their defunct- predecessors and yet to carry away. the
bcneﬁt of his estate. As to the second point, of granting a charter with a de
rowdamm, »it'was not decxded the first being suﬂicxent for a passnze title..

1646. Dm,*mbrr 14-—1\1 the action betwixt the said partles wherein there
was an.interlocutor 25th July 1676, belng agam called, and the whole debate
resumed upon that point, that the Lord Balmerinoch’s comprising being for his
own debts, could not make him heir passive, because it was a lawful title the
time of his intromission ; as likewise, it being urged against him, That he
had transacted with the Lady Couper, and had confirmed her right of liferent,
which was null of the law, being granted on death-bed; as likewise, that he
had entered a vassal, by granting a charter, bearing a de novodamus, for which
he had gotten composition, and had intromitted with the whole mails and du-
ties of the lands, besides the liferent ; so that it was decided in the case of my
Lord Nithsdale, No 84. p. 9738., and thereupon an act of sederunt made, bear-
ing, that apparent heirs granting bonds for their own debt, but not their pre-
decessor’s, whereupon comprising being led, and they intromitting, it should
be a title to infer a behaviour, and make them"liable to.their predecessor’s -
debt ; it was answered for the' Lord Balmerinoch, That aditio- hereditatis was

. magis animi quam facti ; and, by our law, quivis titulus etiam coloratus would

defend an apparent heir from being liable for afl debts, but only to count for
his intromission ; so that he having of purpose led a comprising to be a lawful
title, it cannot be presumed that he had arimumn adeundi hereditatem ; and, for
the practique, it could not meet him, because the Lord Nithsdale was not
debtor before he was apparent heir, to any debtor, but did grant bonds after
he was apparent heir, of purpose to defraud his predecessor’s creditors.—
Tue Lorps did again renew their interlocutor ; and found, that the granting



-~

Siar. 4. PASSIVE TITLE.

infer-a behaviour 3 as- likewise; thit ‘he had possessed or granted-

 Lady Couper to possess -her owii liferent right, being feducible, as granted on -
death-bed ;- but, as to-the last point; of causing comprise for his own debts,
‘contracted before he was'apparent heir, whereby he preteidéd not to fall un-

der-theract of sederunt, I'¥as ndt decided, but it" seems the law can make no
dxﬁ'empne, sseeu@g the ftaundataén
after, 'viz. thay taking an mdarect coutse animo de ﬁmdafzdz ‘creditores, where

o vy

of a charter: for compasztidm bearing’ a de novddamm, was relevant per se to

the same whether the bonds be before or

the defunct had fittle or. mcons:derable idebt of 'his: own, 'whereby they intend |

to: pbssess théir predecessor’s cstate which may be great, and frustrate all credi-- '
tors;:by: putting them' to. great expensaes of - plea, of 6eccsity to compone w:th'

themxsuhny*please“ R L e
Go{ford MS; Na 887 p 56% @No 920 p 596

171;, ,Ejyne 28, ~
THOMA§ qux an,d W ILLIAM E&sx.mx-: agam:t JOHN CARSTAIRS of I&mneuchar,

THOMAS chx and WxLuAM Egsxms i)emg credntors in conSIderable sums to‘

‘the dcceast Carstairs of K,xlcohquhar alias Kmneuchar they pursue Johp Car-

stilirs, now of- Kinneuchar, his son, fot payment or the passive titles, and con-
descended on this act of behakur that Mr John Wood having adjudged his

\fa,ther s lands, did, after the leg_ai sell’ 3 part of them to 8ir Philip Anstruther ;

’but ‘in “regard “his right’ was . 1boked upon-as dubious-and msufﬁcwnt and he -
gave orily warrandice from his own fact and deed, Sir Phxhp $he’ ‘purchaser de- -
and therefore Car- -

clmed to pay an adequate prlce, or rely on Wood’s right ;
stalrs, now of Kinnpeuchar, gave him a bond of the same date, and before the
same- thnesses, expressly relative to the minute, obliging himself to deliver to
Sll‘ Ptuhp the wnts of the' lanas “to” ‘purge mcumbrances, to warrant absolutely
at all hands and agamst Al c’ieadly ; and, for his Better securxty, to enter heir
in certam Lands which did belong to his grandfather to make Sir Phlllp s war-
randlce more eﬁ’cqtual, and he found er William Brucc his father-in- law

vcauuoner for performance of the premxses ; by which’ deeds it was evident he
' was the principal disponer, and Wood only a mere name to cover and palliate

the contrivance ; and that he had plamly meddch with the charter-che;t and
writs, which was per se a suiﬁcxent passxve tntie without any more. . “Alleged

for the defender, This was one of the mcest passwe ntles had ever been fallen

upon, and it being odious to subject a mah fo an ocean of debt, where his

mmw gerendz does, not appear but, on the contrary, a tormed design_and-

intention not to represent, his concurrence being merely to do a kindness te

* his father’s creditors, without a sixpence of benefit to himself, Wood* having
got. the price, and purged .some preferable writs therewith: But where the,
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