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a gift himself before. hwllmromx,ssxon, or that he had a warrant from the dona-
tar to whom the gift was granted; otherwise he must allege, that the donatar’s
gxft was declared ;- there being a par ratio in alleging against vicious intromis-
sion, that there Was an, executor or a donatar; Wluch .cannot defend a third |
party which had no right from them, unless they can allege that the executor

‘was conﬁrmed. before the mtentmg of the cause, or the donatars gift declared.
Gosford, MS. p. 413. No 693

®, * Thxt case is also reported by Dirleton :

IN the case of the Lady Spenccrﬁcld contra Robert Hamilton of Kilbrack-
mount, the Larns found, that the allégeance; viz. That the defender could not
be ligble as intromitter, because there was a gift given of ‘the defunct’s escheat
being rebel, is not relevant, .unless the gift were eitherideclared, or wert to the
dczﬁender bimself, or that he hiad right from the donatar; for.in the ﬁrst case,
be is in copdition parallel with an intromitter, inthe cage. of executor confirm-
ed; ; and cannot be said to be intromitter with the goods of a defanct, and bona
wacantia, the right of the same’ bmng in a living petrson per-aditionem, and by
confirmation ; and a third persop intromitting where there is no declarator, who

- has not the gift himself, nor a right from the- donatar, is not in a better case
than an executor decerned ; and in the case of a donatar intromitting, or the
intromission of any other having right from ‘him, there is the pretence and
colour of a right in the person of the mtmmltter whlch is suﬁiment to purge

- yitioug'intromission. .. . - - .

They found in the same case, that a perdson entefmg t;o the possession o’E the
defunet’s house by warrant. of the Lowps, their possession of. the goods in the‘
house doth not infer intromission,  unless they make use of such goods as usu

- consumuntur, QT dxspose of such’ goods as are not. of that nature, as beds tablcs,
and such like. o S o Brote o

' "ckrk.,fiem‘iqo'h; RS :
© 0 Dirleton, No 187. p. 75,
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GRANT pursumg Grant as behavmg as hcn' to ‘his famer by intromission
with his heirship moveables, he alleged. absalvitor, because his father died at
the horn, and the defender obtained a gift of his escheat befote intenting of
- this cause, which as by the ordmary practice, would liberate him. from vicious

intromission, so for the like reason it must liberate: him: from intromission w:th
heirship moveables. The pursuer answered, non relevat, unless the gift had been
hefore the intromissien’; 240, Unless the gift had bedn: declared before i mtentmg
of this cause, It was replied, “That albeit the gift. was after: the intromission,
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it is sufficient to purge the prededing unwarrantable intromission, being before
intenting of this cause, as'is ordinary in vicious intromission with ' other move-
ables ; neither is there any need of declarator where the intromitter himself is
donatar and apparent heir, and cannot declare against himself,

Tue Lorps found the defence upon the gift granted to the intromitter him-
self, before intenting of the cause, relevant, albeit not declared; and though.
posterior.to the intromission. ] _

“ Fol. Dic. fu. 2. p. 34, ~ Stair," v, 2. p. 413.

i Dlrleton reRorts this case :

IN a pursuit, upon a passwe title of behavmg, it was alleged, That before in.
tenting of the cause the defender had gotten a gift of the defunct’s escheat,

Tue dL.orpS. upon debate- amongst themselves, found, that albeit the gift was
not declared, yet.it purged the defender’s vicious intromission, being before the
intenting of the cause, and that the defender havmg the. goods in his. hands,,
needed not a declarator. -

This seemed hard. to some of the Lorps, in respect by:our custom there be-
ing two ways. adeundi bwrcdztatem, viz. exther by a service or by intromission
with the defunct goods, that were in his possession ; the apparent heir, meddling
with the goods, gerit se pro harede, and so by his intromission, having declared
is intention also fully, as if he were served heir, semel hares cannot cease to

‘be heir, there being jus guesitum.to the creditors .as to a. passive title against:

him. ~2do, The pretence that the defender is in the same case, as if there were
an executor confirmed before the intenting of the cause, is of no weight, see- -
mg the defence upon the confirmation is sustained, because there is a person a-..
gamst whom the creditors may have action, which is not in the case of a dona-
tar.  3tio, A donatar has no right without a general declarator, and thoughs
when the donatar has the goods in his hand, there needs not a special declara-.
tor, yet for declaring his right, there must-be.a general one. 4t0, As to that
pretence, that the defender cannot be liable as intromitter with the defunct’s )
goods, because they belong to the fisk and not to him; it is answered, That.
the goods being in the possession of. the defunct, the apparent heir thereafter -
meddling with the same ¢o ips adit, and the creditors ought.not to be put to.
debate, seeing he is in possession ; .and if a person should be served special heir -
to the defunct; though the defunnt’s right were reduced and the bereditas could ;
be.inanis as to_the benefit, yet the heir would be still liable,’

Dirleton, No 331 p. i58, )
ok Thls case is reported also by Gosford

Grant bemg pursued for payment of his father’s debt, upon that passwe titley
that he was-vicious intromitter with his goods and gear, it was alleged absolvi-.
sor, because his father died at the horn, and his escheat was gifted, so that the -
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donatar only had right to the moveables, and they not being the defunct’s
gogds, the defender could not be liable as vicious intromitter, which can never
be sustained but where the defunct was undoubtéd proprietor of the goods It
was replied, That albeit the escheat was gifted, yet it was never declared be-
fore, which the donatar could have no right to pursue. - Tax Lorps did sustain
the defence notwithstanding of the reply, and found, that the defunct being
“denounced to the horn, and his escheat glfted either to the apparent heir, or
to one from whom he had right, did free him from that passive title of behavi-

our and vicious intromitter with the defunct’s goods; but if he had intromitted .

-before any gift, the case would Bave been of more difficulty.
Gogfqrd MS p 539. Na 852. .
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A.N apparent helr havxng sub;ected hxmsclf to the passwe tltle of behavieur; .
by intromitting at, l;xs own hand with his. predecessor’s writs and evidents, and..
having thereafter within year and day entered heir cum beneficio inventarii, he -

pleaded, that the passive title of behaviour was purged by his entering heir

cum beneficio, just as vitious gntromission is purged by a posterior confirmation. .

Answered, The act 1695, gives_not the benefit of inventory to those who have

had any prior intremission with the defunct’s estate ; and therefore the hexr can-

not plead upon his inventory. U S
THE Lorps repelled the defence. ,S_ee‘.“ArPEme.v o T
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