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bators are never admitted but when»prét'estefl for, when tlie party compears at
their examination ; and’ thddgh'reprobgtors‘ were protested for, and depending,
law admits not the quarrelling of the dicta testium as false: And as to the offer
to refer the quantities and prices to the charger’s own oath, that was competent
before probation by witnesses, but is not ‘competent after, as inferring perjury
and defamation of withesses, and it would be an universal protest against all de-
creets upon probation by’ witnesses. R I s
Tue Lorps repelled all the reasons in respect of the answers.
' ‘ Stair, v. 2. p. 429.

*4* A similar decision was pronounced, Paip against N‘c_:,wt:qn, No 143. p. gor12;
woce MINOR.. :

16%6. Nyvember q. PATERSON against. JOHNSTONS.
9 L5 "ONS.

Carramn PaTersoN having charged Johnstons, sons to Lo‘qkerb'ic, upon their.
bond, they suspend, and raise reduction upon minority and lesion. The char-
ger offered to prove that they were majors. TuEe Lorps preferred neither party
to the probation, but before answer allowed either party to adduce w'i‘tnesses;
to prove what was the true age of the suspenders when the bond'was subscribed
And they having adduced some witnesses, and the charger being to adduce
athers, he offered to prove that the suspender’s witnesses were infamous vagas
bonds. It was answered, They were received, the charger being present, and
neither objecting nor protesting for reprobators, which are not receivable but
when protested for. It was replied, That though after a definitive sentence it
will not be called in question upon reprobator, unless protested for, yet this pro-
cess not being ended, nor the testimonies. advised, but the testimonies lately.
come to Knowledge, it is very competent,. o ‘ ’

TuE Lorps refused to admit witnesses upon the inhability of the  witnesses:
already examined, unless the witnesses whose fame was cizi=fly concerned were -
cited ; and granted warrant to cite them for that effect.

Fol. Dic. v. 2. p. 194. Stair, v. 2. - 461..
*.* Dirleton reports this case :-

Fr-was. desired by a bill, that a party against- whom witnesses had been used.
and who had declared, might be allowed'to qualify the inkability of the witnes'.’.:
ses, and that a. termr should be assigned to that-purpose ; vhereupon it was agi-
tated among the Lords, if a reprobator should be sust2ined by way ‘of exeep-.
tion, whereupon there would be a new litiscontestation 5 and:it was urged by.
some of the Lords, that if the inhability of the witnesses should- be qualified
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upon’ ‘the ordinary grown&s, whereupon sfhe witnesses themselves g idteirogats, No.21gc
ed, viz. That they are not worth:the King's: unlaw; and sichcdike); that gepré-
bator ought not to be sustained, especially the- party being sHeazd ;to object a-
gainst the witnesses :, And yet the Lorps sustained reprobator by way of. ﬁxcep.
tion, ‘and without limitation, in respect the ‘cath of the witnesses conrcerning
» their own hability is only an oath of calumny, and notwnthstandmg thereof a
reprobator may be pursued by way of action ;"and the objections against the
witnesses may come to the party 8 knowledge, after- they have, dcqlared ; .and
as there may be two litiscontestations, if an exception of falsehood or any other,

should -arise upon the production of the writs, there is eadem ratza as to the wit-
nesses, seeing the objections against them could not be prapo.nced beforc Ims,
contestation ; and, if they be relevant, they ought ta-be proved ;.. -and it is.the,
interest of hoth;parties that the: ;cprpbator should; be received by way of excep-
tion, ne lites protelentur. But the Lorps ordained a condescendence to be given
in writ of the grounds of the.reprobator, and to be given to the other party,
that he might be heard to debate upon the relevmcy of the same.

N

Clerk, G:b.mr o ~
. *Dirleton, No383. p. 184. "
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1678 : <_7’anumy 18 , IRVING agam:t IRVING and Others.A IR

No 220.
FuNcrs Invmc pursues reduct,mn of a decreet of the Londs, upon reprobator Found jn-con~-

of the testimonies ‘of the witnesses, whereupon the decreet progeeded. . The de- f?.imiiﬁv"e’.“h

fender alleged That reprobators were not competent because not protested for,

at the éxamination of the witnesses, at least before sentence ; 2do. The reason

of reprobator is mainly contra dicta te.rtmm, because the, thnesses had sworn

false, contraty to their awn, gathy, in the same cause, . taken before the Councﬂ

and Sheriff of Aberdeen ; hut rcprobators were, never suatamed upon canvellmg

of the verity. of the testimonies, as to the capse’in Wthh the Wwitnesses concur- .

- red, though their eath may. be canvelled as to the prellmmary questions of their

age, residence, being free of partial counsel, or as to their reason of knowledgc,

in all which they are single witnesses, and not contestes. It was an:wered That

though reprobators. used to he protested for, yet that cannot exclude any inabi~

lity emerging by their testimony, which, by the. law of this kingdom, not be-

ing published, the pursuer could not know the same ; but ﬁndmg by the sen-.

tence, that they had proved contrary to what they. had formerly proved, the

concourse of.these testimonies, as inconsistent, did necessanly infer the witnesss,

&s to-be perjuréd, and so inhabile, , : .
“Tue Lorps. mclmed :to sustam the reprobatox, upon the centrarlety of these

testimonies, as -emergent; ghough reprobators were. not protested for; and,

therefore, before answer, gave warrant for production of the testimonies taken



