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A woman
disponed her
w hole effects
to a friend,
upon the nar-
rative of her
confidence in
his honesty to
make the pay-
ments men-
tioned in the
disposition 3
and she enu-
merated se-
veral lega-
cies to be
paid to her
reiztions, and
a certain sum
as a legacy to
the disponee.
Found, that
the disponee
had right to
all that re-
mained after
paying th-ze
legacies, tho’
it was argued,

6588 IMPLIED WILL..

a legacy in case his wife was with child of a daughter, he could never be pre--
sumed but to have left the legacy i in case there was no child; and the will and
intention of the testator is chiefly to be looked toin all testaments. Tue
Lorps sustained the legacy, and found, that, albeit it was conditionally conceiv-
ed, yet it resolved in lggatum purum ob prasumptam dffunctz woluntatem, qua om-
nes regantur conditiones in wltimis voluntatibus.

Newbyth, MS. p. 78.
s T

i678. Fune 18. CommissioNERs of the Shire of Berwick against Craw.
A TESTATOR leaving 4,000 merks in legacy to build a bridge, which cost but
1,000 merks, it was found, that the executor had not fulfilled the dcfunct’ ‘

will, and that the surplus ought to be employed to other pious uses.

Fol. Dic. v. 1. p. 441. Stair.

* * See this case, No 10. p. 1350. | s

1724 j’anumy 31.
Heren Hamivron and her Husband against JoeN Goroon Factor to the
Earl of Hopeton.

MareareEr HamirtoN, relict of Patrick Erskine, disponed to the said John
Gordon her whole means and estate, (except part of her moveables, which she

disponed. to her friends) vpon this narrative : ¢ For the entire trust and confi-

¢ dence I have in John Gordon. and because of his integrity and honesty for
¢« making the payments underwritten, therefore 1 dispone,” &c.. And she bur-
dened him with several considerable legacies, particularly the liferent of 2,000
merks to Helen Hamilton and her Husband, and 5co merks of the fee of it ;
and she left 1,000 merks to the said John Gordon; and there was a provision
that in.case the fund should fall short, the whole legatars should suffer a pro-
portional abatement. And the legacies were made payable at the sight of Ro-
bert Inglis and William Broadfoot writer of the deed.

It happened that there was a surplus of Margaret’s effects, after payment of
all her legacies; and the said Helen her sister being executrix decerned qua
nearest of kin, pursued Gordon for that surplus, upon this head, that by the
narrative of the deed it appeared he was only a trustee for the payment of the

legacies ; and he had accordingly a sum allowed to hlmself as a legatar, which

was inconsistent with his having the whole subjects after payment of the other
legacies..



