No 1.

firft aggreflor;
and the pe-
nalty fill
holds, altho’
the party
affaulted de-
fend himfelf,

No 2.
A party who
had only
thrust his op-
ponent on the
breaft, in con-
fequence of
a quarrel dif-
tinét from the
law-fuit,.
found to fall
under the pe-
nalty in the
aét of Par-
lament.

1368 BATTERY.

Tae Lorps found, That invafion by any ftroke, .though without bleod; fell
within the a& of Parliament ; and that it 'was to be underftood of the firft dgref-
for ; and that the other party being invaded, although he did defend himfelf, and
in his defence wounded and blooded the other, yet that did not take off the firft .
invafion, and therefore ordained witnefles to be examined binc inde, to know who
was the firft invader ; and found the defence competent w1thout a cognition of
the crime before any other judge.

- Fol. Dic. v. 1. p. 93. szr, v. 2. p 163

*.* The fame cafe is reported by Gosford :

In a purfuit at Bailie Slelch s inftance, before the bailies of Haddmgton againft
Swinton, for payment of a fum of money, which thereafter was advocated of
confent ; wherein the purfuer insisting ; it was alleged for the defender abfolvitor,
becaufe, by an a& of Parliament 1355, which is ratified by 14th Parliament of
K. Ja. VL. in the cafe of invafion by any of the parties in procefs, cognition fhould
be firft taken criminally before the Juftice : 2do, The forefaid act of Parliament
relates . only to procefles ‘depending before the Seffion, and not before .inferior
Judges 3tio, Albeit the purfuer did ﬁrlke yet. ‘he. was_ firft. invaded ; and fo
falls not within the ad .of Parliament, having done it for his'own defence.-
Tux Lorps did find that they themfelves might take trial of the i injury ad civilem

¢ffeCtum, that the parties who does the wrong fhould cadere causa ; which did not

prejudge a criminal purfuit for the breach of the peace; and dld likewife find,
that the aét of Parhament did extend to all ]udlcatorles where proceﬁ'es are mtcn- '
did ﬁnd that thc ﬁrﬁ: agreﬁ'or Was only hable to the pain contamed in the a@ of

Parhament and for trial thereof, ordained both parties to lead witnefles.
Gogford, MS. p. 306

1679. February 13 CRUIKSHANK. against Gorpon:.

Grorce CRruksHANK having charged Gordon of Seaton to grant to him: @
charter of the lands of Longcraig, conform to his obhgement in his difpofition ;.
he fufpended on this reafon, that he had fulfilled the obligement by a charter
given by him, and accepted by the charger.—The charger amwered, 1mo, That
the forefaid charter was difconform to the dlfpoﬁtmn, both in the tenor and. red-.
dendo. " 2do, The fufpender, during the dependence of this procefs, had invaded.
the charger, and. thereby had loft all his defences or reafons of fufpenfion, by

_the ac of Parliament anent parties invading one another during the dependence-

of procefs between them ; and for inftructing thereof, produced a decreet of the:
Privy Council, bearing, that the fufpender had invaded. the charger, for which:
he was fined ; which invafion was pofterior to this charge.—It was answered,
That the adt of Parliament takes place only where the invafion is upon account.
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of the procefs. 2do, That the invafion muft be by beating.r,v Wwounding, or other
like invafion, amounting to.a crime cognofceable by an {nq.uei’c,‘; bug here tl'le
cafe of the decreet of Council was 2 fudden outfall upen mjurious words, wherein
the fufpender was only found to have thruﬁed tl.xe‘ charger on.-t.hc breafg’z-;;whercgs
the charger did purfue him with:a dui:k ; and bemgﬁnegi as being the aggreﬁ‘o‘rm
fuch a cafe, it could net amount to a crimie ; and {o is expiated by a fuitable punith-

ent infli the Council, . R , S
m?;‘;;ﬂ&é;;;i fl‘:)):md the invafion relevant to exclude the fufpender’s reafons of
fufpenfion, and approven of by the Council ;- and -that_there was no neceflity to
prove, that the invafion was upnn',accou'nt of.' ‘the procefs, bpt.« .that the ﬁatx'lte ‘w.as
made to fecure parties in law-fuits againft mvafion, by. beating, &c. W'fllqh did

| comprehend thrufting, withoit refpeé to v?hat followed‘ﬁfon.x ‘the perfon 1n»vac}cd>,
upon occafion:of the invafion,: and at the tn?le when he-Was,lnvgded. R
R S i Fol. Die. v. 1. p.g3. Stair, v. 2. p. 693, -

et .

i

1634 ?ahz)éry;zvo';. ‘< MAxwm;L A:‘éf»W}eth_e,réa'_té‘agaz'n}i STpA&T, of Chambel]};;, :

MaxwgLz of Wethetgate haying.charged Stuart of ‘Chambelly for payment of

a fum of money, conform to his bond : And Chambelly having,fufpended,«upor.l.
feveral reafons of compenfation,-whereof fome. were found re.levant, and proven ;
but before difcufling of the other reafons, anc.l. before extracting of the decreet,
Chambelly having ftrucken aver the "-hf;ad.,-: Wwith a reed, Maxwell-of Netherggtet,’
Mazxwell gave in a bill to the Lo;ds, craving, That -th.gmbelly, upon ,.‘the act o
Parliament, might fofe fthe'pl'c'a} ;'J:iﬁd“-,,tha'f the l'etters: n'ggh?- ‘be; found' orderly 'P.TO‘-
ceéded, and the hail reafons. of compenfatlon—:repeliec‘l : ,Witneﬁ'es being adduced;
and the fa&t proven, it was alleged for Chambelly, That Zene of the reafons for-
merly difcuft, found relevant and proven, could be repelled 5 but ogly fuch rea-
fons as- were pendent, and not difcuft at the time of the fact. | :Anc'l, 2dly, Even as
fo thefe reafons, they could only be repelled boc loco, to be I'C.CCIVCd\ by way of
compenfation ;- but he could not be- precluded by way of géhonf to. purfue -fo-ti
them.——TxE Lorps found, that he ought to lofe the hall‘ plga, Fbe,_fame not
having come to- a- period- by. fentence ; and refufed to. refeive action for thefe.
grounds of compenfation againft Nethergate. . , o
B ' Fol. Dic.v. 1.p. 94, Pres. Falconer, Ny 45. p. 24,

R
1687. Fanuary. - DR STRACHAN ag ainst TOLQUHOUN..

Founp,. that whemr one party invaded another du_i'ing‘, theudepend‘encre, d}ecreef
is to be,p;dnounced cenform to the libel or {ummons, and nqt c.gnform‘ to the a&.

itilconteflati ,if‘it be narrower than the libel{ o SN
ef litilconteflation, if Fol. Die. v. 1. p. 94. Harcarse, No 934. p. 262..

No 2.

No 3.
In an adtion,.
where bat-
tery inter
vened, the
Lords de.
cerned the
aggreffor to
lofe the vg/h"olaw
Pleag though
he had variouy
interlocutors,
inhis favoury
as the whole ,,
caufe had gt
been finally,” |
decided..”



