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have affiftit him thairintill; becaus the hufband is principall and heid over his
wife : The fame thairfoir is underftand to be done be him principallie and alla-
nerlie ; and thairfoir his airis and executouris fould be callit thairfoir.

Fol. Dic. v. 1. p. 106. Balfour, (Hussanp and WIFE.) p. 94.

et EE—
1565. November 17. BryYsoN against SOMERVILL.

AxENT the altion purfued by Janet Bryfon againft Janet Somervill, and Wil-
liam Sharer, her fon, for a fpulzie committed by umquhil David Sharer, her huf-
band, and herfelf, and their fon being in company with them; it was alleged
for the faid William, That in time of the faid fpulzie committed by his father
and mother, he was within the age of twelve years, and but alleged to be in
company with his faid father; and fo not being doli capax, et in patria potestate,
non potuit contrabere obligationem.~It was alleged by the faid purfuer, that the
faid William was paft ten years, and therefore might be called for the faid {pulzie,
becaufe he was doli capax, quia in proxima erat pubertati et malitia potuit supplere
@tatem ; neither the woman ner he could be excufed, by the man being father
to the boy, and hufband, guia omnes in pari delicto parem peenam sustineant, et
cum hisce actio ex maleficio orictur, omnes tenebat —1It was alleged by the faid Wil-
liam, becaufe the faid purfuer alleged him. to' be of ten years and not fourteen,
therefore he fhould be afloilzied : Whilk allegeance of the faid purfuer was re-
pelled ; and the allegeance of -the.faid defender admitted ; and the faid defen-
der affoilzied frae the fpulzie, for the caufes forefaid.—It was alleged by the faid
Janet Somervill, That fhe fhould be aflvilzied frae the faid fpulzie, becaufe it was
alleged in-the purfuer’s libel, that umquhil David Sharer her hufband, and fhe in
company with him, committed. the faid fpulzie ; fo on noways fhould fhe be called
after his deceafe, fhe neither being called after as heir, or executrix to him, but
allenarly upon her own deed, done in.company with her own hufband in his
time, he being her principal head; Which; allegeance of the faid Janet, defen-
der, was admitted, and fhe affoilzied frae the faid {pulzie. The like was prac-
ticed before, in my Lady Crawfurd’s cafe, who being purfued for the {pulzie of

~, was abfolved, becaufe her hufband was there ; and my Lady Ratie, pur-
fued by ane Bruce, was abfolved for the famen reafon. See Huspanp and WirE.
Fol. Dic. v. 1. p. 106. Maitland MS. p. 69.
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1679. --November 6. . - . - . : :
Joun WiLLIAMSON against Marion CLerk and Sir PaTrick THREAPLAND.

I~ an a&ion purfued by John Williamfon, Sheriff-clerk of Perth, againft Ma-
rion Clerk, and Sir Patrick 'hreapland, for his difmifling her out of prifon when
he was Provoft ; and therefor concluding payment of the debt againft him : The
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defenders having produced-feveral partial difcharges of the debt given by him,
(for if they be difcharges granted by one’s cedent, they will not fo much reflect
upon him,) ¢ TrE Lorps not only fufpended the letters simpliciter, in refpet of
¢ his difcharges produced ; but alfo fined him in 100 merks of expences for his
“ calamny.” Tt were to be wifhed, that the Lords did more frequently modify
larger expences than they do, in penam temere litigantium *. (Referred to voce
REPARATION.)
Fol. Dic. v. 1. p. 106. Fountainball, v. 1. 2. 61.

——

1767. Fanuary 22.

Joun Arrot, by order of John Murray of Broughton, fecretary to the Pre.
tender, drew precepts on the tenants of the eftate of Winton for their farm
victual. - Thefe precepts were accepted by the tenants, and indorfed by Arrot ;
againft whom action was brought, after the precepts had been protefted againft
the tenants, for not delivery, and againft the drawer for recourfe

The purfuer contended, That thefe precepts muft be confidered in the fame
light as bills of exchange, fo as to fubject the drawer and indorfer in recourfe,

The defender, on the other hand, pleaded, That the ‘precepts were null, as
wanting the folemnities of probative writings. And, fuppofing them actionable,
that the indorfations could be made in no other light than that of an afiigna-
tion, which implies warrandice from fact and deed only ; and which warrandice
is not incurred in the prefent cafe, fince the refufal of the tenants to deliver the
victual was not occafioned by the fault of the defender, but was a neceflary con-
fequence of the {uppreflion of the rebellion; fo that the principles will apply,
which were eftablithed in the action brought by the Town of Paifley, againft Mr
Murray, for reftitution of the money levied by the rebels. See ReparaTiON.

¢ TrEe Lowrps, in refpect the precepts were drawn by the defender, as factor
¢ appointed by the rebels upon the eftate of Winton, and purchafed by the
¢ purfuer’s author, when in the knowledge of the chara@er in which he acted,
* and that the value paid was applied for behoof of the rebel army, which was

then in poffeffion of that part of the country, found that the defender is not
¢ liable in recourfe.’ ‘ .

/

MACPHERSON aqgainst ARROT.

-

A&. Fo. Williamsen. Alt. Montgomery.

Fergusson. Fac. Col. No 52. p. 281.
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* What is in the text is all that had been printed of this cafe.

What is on the margin is
taken from the MS. A



