Sicr. 13.  IMPLIED' DISCHARGE axp RENUNCIATION. 6527

likeas her:consent cught to be attributed to the legacy, which was a remunera-
tion thereof.——T#e Lorps would not sustain the reason of reduction éx luctu,
as not being founded in our law, where ‘we differ from the civil law, which
makes it a ground of nullity . as likewise they found, That a right being n}ade
to a third party, should not be quarrelled upon that head ; but they ordained
the contract of marriage with her husband to be produced, that they might
know- if the tack given to her was in satisfaction of any provision made in her
favour, or if it was-a mere donation ; in which case they found, whereas it was
revocable; so de facto it was. revoked by the testament, and her consent sub-
scribed. by her, against which she could never be reponed. . Upon the 22d of
the same month, the centract of marriage being produced, with the tack made
to the wife, which did-bear only in farther surety of her provision, but not for
imi)lcmentthereof, the Lorps did-find, That her consent,to,the_ right of that te-
nement did prejudge her of her tack, but not of her:full provision of her con-
tract of marriage, to which the heir of her husband was only liable.
‘ \ Gosford, MS. No.668. p. 393.

16%79. Fanuary 8.  Lady KNox aggainst ArBuTENOT of Knox:-

Tue Lady Knox being infeft in certain lands conquest by herhus.band dur-
ing the marriage, * to himand her in conjunct-fee, pursues. removing ;. com-
pearance was made for Arbuthnat of Knox, to whom _Colqnel‘Barclgy of Kpox,
(having married his only daughter), disponed to him the laand-s.m qu_esitloni-;
1m0, By a.minute of contract, and then by an exten.dedr contract, in which mi-
nute the lady is-a subscribing consenter ;. 2do, This lx?feftment being taken by
the lady in liferent, is a donation between man and wife, re‘vocable and rf:voked
by the. contract of marriage, disponing the same lands, without reserving the
wife’s liferent. It was answered. to the ﬁryt That the lady havmg been only
consenter in the minute of contract, and not in the extended contract, it could
not irmport further than her consent to the marriage, and not to all the clauses
in the minute, disponing the estate W1t,h0ut reservation of her liferent, where-

y she would be excluded from all provision; for the minutes of contracts of
marriage do only contain the materials ag;;ecd:(,)n, but,,the_: extension and forma-
lity thereof in law, in cases especially not abvious ‘to‘ a wife, are reserved.to the
extended contract, in which- the lady is not mentioned us a consenter, much
less doth she consent ¢ for all right of: liferent,” &ec.
puttmg the lady in liferent of the lands-conquest.was no donation revocable,
because there was pnoduced a bond by. the Colonel,.obliging himself to infeft
his future spouse in the conquest. It was rgplied, That this bond veing between
the contract'and marriage, was a donation between man and wife ; for marriage
is reckoned from the contract, and not from the solemnizing ; for, after the

contract, all deeds done by the wife in prejudice.of the husband are null, and:
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a pari, the husband from that contract is reckoned husband, and donations

granted by him are revocable ; besides, that this bond is false, and under im-
probation, as being made up long after the contract of marriage, to sustain the
wife’s infeftment, not only for what is provided in her coniract, but for the
whole conquest.

Tue Lorps found, that a wife's consent to a minute of a contract of mar-
riage of the daughter, she not being consenter in the principal contract, did
only import her consent to the marriage, and not to the disponing the es’tate
without reservation of her liferent, They found also, that the infeftment takcr;
originally to the husband and wife, during the marriage, though it did not men-
tion to be in implement of the bond, or any other cause, yet that it was in ef.
fect the implement, and not 2 donation ; but superseded to give answer to tha:
point, whether the bond being after the contract and before the marriage, werr:
revocable, as a donatien between man and wife, or were null as corztm’ bonox
mores, till the improbation of that bond were discussed. )

Fol. Dic. v. 1. p. 439. Stair, v. 2. p. 666.

1687, Fuly 9. A. against B.

Tue Lorps found, that a wife’s comnsenting to her husband’s testament
wherein he leaves sundry legacies, does not preclude nor debar her third a;;
of the moveables, because the legacies ‘do not affect her share, but onl pth
dead’s part, and so they are not super eodem subjecto. , 7

Fol. Dic. v. 1. p. 438. Fountainball, v. 1. P. 463.

1739. July 14. and December I1.
Bucuan against Sir Wirriam CockBURN.

THE Co}JRT was unanimous, that the ccnsent of a proprietor to a dispositio:
a non {!omzno, imp}ies a conveyance of the property, as what can have nIZ) ot;fcr'ﬁ'
intention or meaning ; but found, thata consent by a creditor only, implies n :
more than a zon repugnantia, as what could only be the intention c,>f irp N ‘to
withstanding it was observed, that Lord Stair, in several places, says Tflat o
sent is the same thing as if the consenter were resigner ; and if,' cons:em m C;’rfi'
a conveyance in its own nature, which was admitted when by the proprilt)etors
s0 a consent of a creditor should in its own nature import a conveyaﬁce of sud;
nght as was in him ; just asa disposition of the property, when a non domin
will imply a conveyance of every lesser right that may be ,in him, as of a”tZ;ni:’
or anpualrent; and upon which ground the Lorps, by their ﬁr;t interloc tc :
in this case, had ¢ found, That Sir William Cockburn the creditor’s consen‘tli;:*
* to the disposition by Langtoun,-~the proprietor, to Mr George Buchan, in'f:



