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1674, D.cember 11. Homr and Errnniaston ggainst Murray of Stenhope.

IN a competition betwikt an aflignee and an arrefler, it was a/leged, That the
aflignee fhould be preferred, becaute the aflignation was antenor to the arreil-
ment ; and, though it was not intimate, yet the equivalent was done, in fo far
as, the debtor being defired to make payment to the aflignee, and fhewing his
aflignation, did promife to pay the fame ; which, upon the matter, was like a bond
of corroboration, which certainly would prefer the aflignee, notwithftanding he
had not intimate his aflignation.

Tre Lorps found, Thatif' the faid promife were verilied by writ, it fhould ex-
clude the arrefler ; but that it could not be proven by the debtor’s ocath, in pre-
judice of the arrefler: And even as to the debtor, the {aid promife could not
bind him, being made in contemplation of a right fuppofed to be in the perfon
of the aflignce ; which being found nut to be a valid right, there were no reafon
that the debtol fhouli pay

And whereas it was ;nemnded, That if the debtor had not accepted the debt,
and promifed payment, the aflignee would have done diligence, fo that he would
have been preferable to the airefter :m—"t'ur Lorps thought, that sibi impuret
that he had net peife@ed his vight, as was found before in the cale of Pitfoddel's
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December. Gainvie against OGILVIE,
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Tue Lady Airly having difponed her liferent to Sir David Ogilvie her fon, and
he thereupon having taken out an decreet azainit the tenants in an Baron Court ;
which being fufpended upon double poinding, there was compearance made for
Thomas Ogllvie of Logie, who craved to be preferred upon the ground, lhat he
having puriued the Lac.y for a fum due by ber, he did arret the rents in the
tenants hands upon the dependence ; which having taken cffe by a fentence,
i fummons to make arrettod goods furtheoming.  diswerered for Sir
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David, That he ought to be preferred, becaufe his thother had granted a difpe-
fition to him of her liferent, for onerous caufes, long prior to Logie’s arreftment,
which was produced and intimate to the tenants when the decreet was obtained
before the Baron Court; and accordingly they had actually made payment to
him of their rents. Replied, That the decreet being turned in a libel upon fe-
veral informalities, it was null quoad omnes ¢ffeétus ; and fo could not be fuitained

‘to have the effect of an intimation of Sir David’s difpofition ; and the tenants

were inmala fide to make payment to Sir David, after Logie’s arreftment. Du.
plicd, ‘That albeit the decreet was turned in a libel, yet the dipofition being pro-

~duced in Court, it was a {ufficient intimation to the tenants ; and, therefore, they

did warrantably make payment of their rents to Sir David. Tae Lorps pre-
terred Sir David Ogilvie upon his difpofition, as being fufficiently intimate, he

_proving either the tenants were cited at his inftance, to make payment to him of

heir rents, or that the difpofition was produced in the Baron Court, and inti-

mate to the tenants.
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82. March. ALEXANDER JOHNSTONE 4gainst JoOHN SPEVIN.
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Oxe having afligned s bond with the bygone annualrents, and afterwards
granted a difcharge, by two notaries, of fome of thefe annualrents that had been
truly paid before the affignation, though not difcharged before intimation of the
aflignation, which was {fubfcribed by one notary, at the date, and by another,
fome months after the difcharge ;

It was alleged for the aflignee, in a competition, That, though his affignation
be not formally intimated, the narration of the affignation in the difcharge is
equivalent to an intimation. 24, The difcharge acknoy ledging the aflignation,
though it had but one notary, as it had two, is equivalent to the cedent’s oath,
that he gave command to the notary, which {fupplics the want of the other no-
tary ; and, being /i gremis of the difcharge, is as good as if it had been acknow-
ledged in writ before the granting of the difcharge.

Answered : Intimation in a competition of creditors muft be formal by inftru-
ment, which the narrative of the difcharge is not equivalent to; nor does the
narration of the aflignation fupply the legal folemnities. 2do, The debtor, who
received the difcharge, being truly creditor for an onerous caufe, upon the warran-
dice 'thereof, would have got the cedent’s oath, the aflignation being for love
and favour ; and the aflignation is reducible on the a@ of Parliament 1621, as
Fraudemn creditoris.,

" Tue Lorps found the aflignation was not validly intimate, and preferred the
Jebtor on that head, without giving anfiver to the other points.
Harcarse, No 103. p. 2c.



