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the pofterior difffofition’ he became infolvent.. Likeas the purfuer’s hotnipg was
the firft and neceflary: ftep ofhis:diligence,  to complete his minute, and hath not
only 2 perfonal, but a real effect even againft land'; for thereupon adjbdication
would. proceed, which could only take place -after horning’; the! liferent efchieat
might-be recovered, and+caption ufed. againtt the {eller to tempel him by ibocar-
ceration to difpone ; neither:is there any exception in the a& of Parlimtient of
creditors for fums only ;. ‘but om the contrary, an obligation'to difpone dand infeft,
is a more {pecial ‘debt, and makes a thore {pecial creditor ; and. the defender will

be at no lofs, for the purﬁrer +ihin his hand the prlce which will be furthcom- -

mg ‘to pay:the debt due to the defender. :

i Pue Lorss found, that it-was-in arditriv judicis, to. put the partles to difpute
tvheir ‘whole: rights, or any one right quarrelled ; and that they ufed not to follow
that forin and’ courfe, but wherr the parties were poor, to prevent further procefs,
and therefore they repelled the defence, but prejudice to defend upon the appri-
fing as accords ; and they found not the firft reafon of the reduction relevant up-
on that difference of the.two prices, but found. the third ‘reafon of reduction rele-
vant, that the common author becoming infolvent by thefe difpofitions, after
liornmg againft him at the purfuer’s-infltance, he eould not. by gratification ex-

tend the fecond minute, whereby he had attained infeftment” in prejudice of the-
prior minute, and horning thereupon, which they found to have a general efTec”r :

»

both as to lands and moveables.
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1681, Fanuary 25 BATHGATE against- BowpouN. -

Jamzes Coustoun having firft difponed a tenement in Leith to Helen Bathgate
for a full price, the was infeft, but upon miftake, as if the tenement had been
within a burgh-royal, {he negleé’ced to regifirate her fafine. Thereafter Couftoun

difponed the fame tenement to James ‘Bowdoun, who was mfeft and 1eg1[’[rate In
a competition betwixt them, Bowdoun craved preference by thlS laft infeftment, -

becaufc Bathgate’s infeftment was null, niot being regiltrate : Bathgate repeated a
reduction upon this reafon, that fhe being a lawful creditor to Couftoun had ufed
horning, againft him, whereupon he had difponed to her the tenement, and there-
fore Couﬁoun could not, by gratification, prefer Bow doun another creditor, ‘who
had done lefs dlhgerrce by the a& of Parliament 1621, anent fraudulent alienations,
and the laft claufe thereof, by which it is declared, That after diligence done by
any creditor lawfully to affec his debtors eftate, by horning, apprlf‘ ng, Iarref’c-

" ment, or inhibition, that the debtor could not, by gratification, plefel another
It was answered, That that. claufe bears '

creditor, having done lefs diligence.
diligence lawfully to affe the debtor’s eftate, and cannot be extended to horp--

ing, which does not affect the eftate, at leaft could only extend to the, hfexent as -
arreftment could only affet mov: eables; and could .not prefer the alreﬁer as ‘to -
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sreal rights; as apprifing, or inhibition could not prefer the creditor thereof, as to
amoveable rights, 24, If all thefe inchoate diligences fhould be equal diligences,

st would invert that excellent defign in fecuring purchafers dona fide; for then ar-
«reftments which could not be known, or apprifings, though not regiftrate, might

-exclude them, which would marr commerce. It was replred, That if the claufe
.imported no more, but that complete diligences thould prefer creditors, guoad the
-proper effe&t, as to thefe diligences, it would then fignify nothing ; for without
-that, ftatute law did fecure fuch diligences; but the true intent muft be, that after
{uch diligence inchoate, though not complete, the common debtor cannot, by
gratification prefer another creditor, having done lefs diligence, by a voluntary
difpofition, which doth not concern purchafers, by way of commerce, who buy
and pay a price; and therefore though Bowdoun’s difpofition bears a price paid,
yet the true caufe was for fatisfying a debt due to Bowdoun before the difpofition ;
and therefore the a@ doth not bear, That the creditor having ufed diligence,
affeding any fubjec of his creditors, but bears, diligence lawfully to affe@, which
imports, that the dilgence was but inchoate, and defigning to affect ; and there-
fore, horning being a diligence affecting both the moveables by fingle efcheat,
‘and lands and heritable rights, by liferent efcheat, the common debtor cannot
gratify another creditor, and prefer him to the ufer of the horning.

Tue Lorps found the reafon of reduction relevant, ‘That after horning ufed by
Bathgate againft Coufton the common debtor, the difpofition made by him to
Bowdoun thereafter, not being for a price paid by way of commerce, but for fa-
tisfying a prior debt due to Bowdoun, that the fame was reducible at the in-

ftance of Bathgate.
Fol. Dic. v. 1. p. 78.  Stair, v. 2. p. 841.

* ¥ Fountamhall thus reports the fame cafe :

A repuctionN of a pofterior difpofition on the act of Parliament 1621, becaufe
fhe had charged him with horning upon her difpofition before he made the
fecond, and duly regiftrate it :  Answered, Horning is not the habile and legal
diligence to hinder a man to difpone lands, but only an inhibition, and the words
of the act of Parliament mult be underftood singula singulis, according to their
proper fubjects and effects, though an arreftment might be extended to fecure
lands, the contrary whereof was decided in Durie, March 1623,* and who
ever fearched the regifter of hornings, but only to fecure againft efcheats? yet
the Lorps found the reafon of reduction relevant, and repelled the anfwer ;
but the Lorps were divided, and were not unanimous; for fome thought horn-
ing not fuch a diligence as could fecure againft alienation of lands: All of
them were of opinion it would not prejudge a pofterior bargain, where the
price was truly paid, but only that it fecured where the difpofition was volunta-
rily made to another creditor in fatisfaction of an anterior debt, which was the
cafe in hand. -See M‘Kenzie’s Obfervations on the faid a& of Parliament 1621,
page 154. et seq. . Fountainhali, MS.

* The cafe alluded to feems to be Braco againft Ocivviz, Durie, p. 61. 22d March 1623.
woce INHIBITION,



A (LPISPOSITION ommum bonorum bemg quairelled by the dtfponer s creditors that
had done no dlllgence, ‘upon this reafon, That he was notourly bankrupt, and {o
could not prefer one credltor to another as was found in farperﬁe s cafe No

28. p. 899
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- THe LORDS fuﬁamed the reafon thus qualxﬁed viz. That the dlfponer was un-
der feveral hommgs and his debt exceeded his free gear before the dlfpoﬁtmn
and the difpofition was of all his eftate, real and perfonal and refolved to' deter-
But found, That the raifing of hornmg was not fufficient,

mine {o in other cafes

unlefs the party were denounced, and. [the;horning], regiftrate ; and it would ap-

pear that one horning would not be found fufficient.

1686 ngraary

Rt 3 axcompamom of nhc cned:ms cf Emnge it wag all:,gadfqt Sw/}nmﬁs Cog}g_
~butn;i That thegommén debtor beingidenoimced ati his- mﬁangc, q;op;td nq; pg;g.
Fer'dndl gratify diothir.creditor, whis had:done rio sliligenge. «,

Hgm:ane,, (ALIENA’I:ION )No I 38 p 29,
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Sm IAMts COCKBU‘RN‘ a‘gmmt PRM&'@M&LN aﬂd G)thers

/fﬂmvera? ‘tof5, The:denunciation ‘being: only at’ the . mahkictscno{s Qf Edm-

burgh, where the party did not live, it could only be the foundationi of a;captien,

and could not.affeét any part of the debtor’s eftate, feeing the contempt did not
infer rebellion ; and fo cannot be reputed {uch a diligence as the adt of Parlia-

ment reqmres

e

2do, The debtor was not bankrupt by that hornmg, for he was

then in a refponfal condition.
Tue Lorps fuftained both the anfwers.:

February 1686 —-FGUND Thata dendﬁclanon to. the hom -at the -merket-crofs
of Edinbtrgh; whére the’ party &d' not: hvc, was ‘niot: 4’ fafficient’ diligence tp
hm(ier gxat;ﬁcatﬁcn ﬁﬁ‘ce his efcheat dxd nbt fall thereby 3 and it was'not a’ dxh—

gqnce ordmata to aﬁ‘e& the goods as other hoiningé are.,
Harcar.re, (AL‘IENAT:ON ) Na 140 143 p 29 30. ‘
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1686 March 16
A cxznxroa havmg executed an mhlbmen’agam(b&r Walter Seatonhis debtm

erfonal‘ly, upon. thie firft of : February, and “publifhed: it-at- the maiket:icrofs of
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Tikiftigow upon’ the 4th, regiftiate the- famc 1pot - xheléth'day The debiter,
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