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A common
debtor could
not prefer
one creditor
to another,
who had
charged with
horning ; but
it was found,
that the right
of the credi-
tor who had
ufed dili-
gence, did
not accrefce
to other cre-
ditors who
had ufed
none,
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Tuz Loros found, That John Glaffels and. Goning might: legally copfirm a:

executors-creditors to Thomas Glaffels, and fupport the aﬁignanon by the conﬁf*
mation,

" Fol. ch v. I p. 79 Forbe:,p 37a

"SECT. VII.
‘Effe& of this Redu@ion,
1682, March. ¢ CUNNINGHAM and»()ﬁ)crs ‘againgt Ieranom ‘

Jouxn CunNINGHAM and Others, ‘the crealtoré of Robert Ha;mlton merchant
in Edinburgh, having purfued a reduion of . a dlfpoﬁtxon granted: to’ Hamilton
 his fifter, of -a tenement and thop in Edmburgh and of his haill' maveables, ‘upon
. the act-of Parlxament 1621, .35 bemg granted .ip favours of :a copjun@ .and- con-
fident_ perfon, in.defrand. of lawful. credltqrs i—dnrwered, That the - difpofition
- was granted to the defender for an aneroys caufe, which. the inftantly inftructed,
-partly by her contra& of marriage, whereby her brother was obliged to pay her
“a certain fum of money. of tocher, and partly by bends of ‘borrowed mopey,
. equivalent-to the value of the houfe and moveables difponed. ~—Replied, That al-
beit the difpofition be granted for onerous. caufes, it muft be preﬁ;mcd to be in
- default.of thexcreditors, bemg granted.in favours of the. ﬁ{’ger omm,um bonorﬂm and
the difpofition:of: the tenement was kept private and- laten;, 1o mfeftmeut be-
- Ing taken thﬁreupon for a year and a half thereafter, and was res tenta. pa;&ez;zoae,
. the brother having fiill retained the pofleflion. of the - houfe, and kept the fhop
and fold the goods, -and ufed merchandife as formerly ;.and the. creditors being
deﬁauded ex ¢ventu by the debtor’s granting of .a difpofition gf Im halH eftate, 1t
‘muft be prefumed that there has: been dolys. propo:zzw ;s and wha;;ver m rght be
pretended, that the fum in the contra® of marriage fhould be.- {uftained as-an one-
rous. caufe pro tants, yet the other bonds ought not to be fuftained, becaufe they
- being granted by .a brother to a fifter, it mutt be-prefumed that -they had been
granted .ot guxpofe to be made ufe of as a part of - the caufe for which the dif-
- pofition was granted {o that unlefs the ground - of the debt were othermfe n-
frructed than by thefe bonds, they ought not to be fuftained as a -part.of the one-
-rous caufe of the difpofition ; .and albeit the .defesder {hould inftruét {ufficient
grounds of debt, .equivalent to the value of the houfes and moveables, yet in
+this cafe where there is fuch prefumptxon of fraud, the -purfuers, as belrgg lawful
credltor»s many of whofe debts were prior to the difpofition ; and the common
debmr bf:mo regvxﬁrate to the horn, at.the inftance of fome of the ¢reditors, which
did. make hu,n a’bankrupt ; their diligence ought to accrefce to the other cre-
d.\tors wao ‘bad done no diligence, foas to give them likewife the beneﬁt of the act
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of Puillarkeit § ¥hey o‘agh? S Tent taibie “Qlicied X6 “tnfe i pari passa with
the . defbhder; & the' dbeidedl No 1 p.-8yg; ‘and Wo 4. 'p. 914, whiete “the
Lovh- foiand: At H tPe"‘d%& A HOE prefer Bis Btdth‘ér fn-faw by prenthhg of
1S alfpoﬂnon 'Of s eftte 1€ he Wis plrticeps Srawidls, bt th‘dt He petoved to come

tﬁé Plleefibl- t‘6~é thetrédﬁot*, of Tarpeifte d afrﬁ’: the ‘Laiid, "No29.
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to the dftate; aecdtiiing 10 bt fitms, dnd fhould come in pari passu, as if the

difpofition had be,en made to them all.—Duplied, That albeit the difpofition was
granted to. the fifter, yet feemg fhe  inftiucied an ‘equivalefit caufe: onerous, it -
ought to be filtairnet, ei@ecxally febing thivre wasito diligence doneiartheinflance
6ff tmny of the. credicors, befote the -grmiting:of the 1difpofition ;iand ithty not -
takingfafiuié’ upon the ' difpofition till a Year tnd a HalPtherdafter, i olprefianp.

tibn of Feaisdjfeeing it% ofdimary for the craditors: Mo 2hwve! ALdb:irights For. pay-

rent 'ahd fecutiby-of - theirrdebts, and to fuffer the dettet b entibucin:the:fiof- - -
feffion;and ‘ot to'make ufe:of thesrightsifor a chiderhbleshoe thérdafleountil -
they find-othek créditots doingadlligence for affeQing the dandiAnd ithe! defen- -

der'ls ot Shliged torinfrit: thelonerous edufe’ any ofHeR WA Bt bl thedebtor’s

bofids; ‘and bedds beating bonowed dtiey dre ‘ot Pedudile-igpon the- adtiof
Piiliameht 162%; agdink Bdreripts ;- for the' bornd eklf>dbes fifficienily datm&t
the Btrowingont ithe mbaey a5 thednbrans cadfe;'as- Wasdetidéd igdd- Janvady
‘163?3* and?M?oﬁtézihfagQim banderfsni :No 153 p* 013044 CIARA e 10 eledir
“by: the : eomion "By nd- e Stftent of ﬂecﬂions‘x‘e?éﬁﬁ'g'“ to Lthe S4% of -
Parliament #6215 Tﬁé’t‘a‘ﬂ”@oﬁ&dﬁ -granted by a«&eBtor, P Faveur of a Rl ¢

credifor, for payment of ‘Bis bt tatinbt Be redused at theiittariee df othérper-

forial credicors; - dlbeicehéir 4563 Beprior]IGF " thiey. qia\zefdoné’ﬁoléihgenée apaialt.

the omition:debtor béforeithe téhf‘pbﬁt‘x(m Ueven’ albeit the@ipofition! weie smhiuin
onotam and’in imeditdtiohe fage, ‘as  Was decided F3th Novdpier 1627, aiid/No
25.7p. 807. ~Buttiow, afpeclaily i shiis ¢afe, the débtbra@id totitinte- o keep

the thop, and traffic and merchandife, after the granting the difpiofition; -and -sfbi
imputer,"that'theydid hot - diligente stithevufly againit the common debtor, be- -
fore the granting of the difpofition, cumjura wigilantibus non dormientibus subveni- -

And the decifions.adduced by ‘the purfuer.do not-meet this cafe ; becaufe,

in the decifion in:thé year: 1629, the acquiter of€Hd right, Wasmpamwpg Sraudss ;

and the decifion in the year 1673, the common. debtor “‘was fu'ntlve and latent
“whén ke’ gramed ‘the tight: ..

in })aﬁz ﬁ’ aisth WK the ‘othiér cr“e‘d'lt“ofs atbeit. they had. not ‘Gone dxlfgéﬁte “and -

- ot: Wtk 3 ﬁﬁ‘poi‘ﬁon ’Be‘n‘xg pianted by a nep‘hé’w to ‘his diicle, of 41l his
{‘t’at’e Ythise e equlvﬁlént fulis, feémg theteby ke difporer ‘Became: b‘an’kmp’c, |
Ynd Hé FiviRy prefetred ‘fotite: df’edlfoi“s £ bthers, and ke ‘being fugltive and la-
tent in the Abbey, the. Lord;s found, that the other creditors fhould Hiave deeefs -

e
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THEEOADS found that. the conivinon“débtor el “not + p‘r’efer“one trechtor to

'ano’t’l’xel1 after diligence ‘dohe a@ami’c hlm ‘by 1‘10rx‘11ng, iny ‘px’ejudlce of’ thofe eredi- -

* The cafe alluded.to is Hop- {‘rmgle 'lgamﬁ Ker, Dune, 484 voce Pxoop
1 The cafe alluded to is Paterfon againft Edward, Durie, p. 471. voce Fravo,
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tors at whofe inftance the horning, or other diligence, was ufed ; and - therefore

reduced the difpofition as being fimulate; ad bunc ¢ffectum, to bring in all the credi-

tors pari passu.together, that had ufed herning or other diligence againft the debtor,

before the granting of the difpofition : But found that the diligence ufed by

‘thefe creditors did not accrefce to the other creditors that had done no diligence,

{oasto givé them likewife the beneﬁ.t_ of the a&t of P,arlizimgng; and to bring
them in pari passu with thofe creditors at whofe inftance diligence was ufed, and

others in whofe favours the difpofition was granted, feeing »he"w\‘a\s not latent nor
fugitive, but continued to keep fhop and ufe merchandife, after the granting of
-the difpofition.

*,% Prefident Fal_lcol_icf 'r'epo’rts, therameca’fe R

. In-an 4éton of reduétion, p.urfued at the inflance of .Rob,enﬁ %Ham’il‘téh',z mer-

.chant, his.creditors, for reducing a difpofition granted by him, :in favours of his
fifter and brother-in-law, .of his houfe and -fhep, upon this reafon, ‘that the fame
‘was fimulate, -feeing it was made retenta possessione, -he ‘having-continued “in«the
-poffeflion of the. houfe and {fhop by the fpace of two years:; and havingfold and
difpofed of the goods as formetly : - Tt Lorps-found, in refped-that the fafine
-upon the tenement was not taken for a year and a half after the date of the dif-
pofition, and that the common: debtor continued in pofleffion -of -the houfe, thop,
~and goods, as formerly, .and kept an open fhop ; and the famé being all the eftate
‘he had till he broke, they reduced the Adifpo.ﬁtionuas being fimulate, ad bunc effec-

tum, o bring in all the creditors pari passu, according to their diligence. But the
Lorps did not incline to fuftain the reafon of reduction following, vie. That by
the a@ of Parliament 1621, he was bankrupt, and at the horn, and fo could not
difpane to this defender, albeit a creditor, to prefer him to other creditors, the

difpofition being omnium bonorum, feeing that the horning was not ufed at the in-
‘ftance of the purfuer, and the common debtor-ufed trading: and merchandizing,
‘and kept a public fhop long after granting ‘the difpefition, and “that the defen-
der:did offer to condefcend upon and-to ‘prove the -onerous caufe, by producing
and inftructing by bond, that he was creditor ab.ante to the common debtor.

Se¢e PRESUMPLION. o o
: Zol. Dic. v. L. p. 79- Pres. Falconer, No 17. p. 9.

t;t‘68,3,.* November. DemesTER of Pitliver against MorrisoN.

Joun MorrisoN of Daerfie having difponed to Mr Hary Morrifon an heritable
right of 17,000 merks, due to the Earl of Southefk ;. and Mr John Dempfter of
Pitliver, having thereafter apprifed that fum, and purfued a reduction of Mr
‘Hary’s difpofition, upon the act of Parliament 1621, as being granted after the
f1id John Morrifon was bankrupt and at the horn ; after which he could make



