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of an irredeemable disposition she had got of these lands just two days before
his heritable bond, as fraudulent, on the Act of Parliament 1621.

Axswerep,—This case falls not under the compass of that Act, which allows
only anterior creditors to quarrel dispositions made by their debtors, as the ac-
tio Pauliana also did.

Rerrien,—In extraordinary cases, even posterior creditors are allowed, as in
Street and Jackson’s case against Mason, in 1678, because of the tract of the
correspondence betwixt them. 2do, He must be reputed here an anterior cre-
ditor ; because Weir, during his very communing to borrow Ralston’s money,
gives this disposition only two days before ; and, ex propinquitate temporis, pre.
sumitur dolus atque animus fraudandi. 8iio, The disposition bears only love
and favour, and a declaration that it should be null if ever he returned home.

Kemney reduced the disposition ex-capite fraudis et circumventionis, and, in
respect of the qualities it bore, whereby it still remained to be in potestate et bo-
nis debitoris ; but, they craving the Lords’ answer, the Lords, on this day, re-
duced the said disposition. Vol. 1. Page 206.

1683. January 11. Lorp Hartox against The Town of DuNDEE.
See the prior part of this case, supra, page 352.

Tuzr debate betwixt the Town of Dundee and my Lord Halton, now Lau-
derdale, anent the patronage and presentation of the second minister there, be-
ing reported ; the Lords preferred the Town’s right upon their dotation, for-
mer presentations, and possession. Notwithstanding, he was patron of the par-
son; and the contrary seemed to be decided on the 18¢h of November 1680,
for the Earl of Haddington against The Town of Haddington. But they dif-
ferenced the cases: for the Town of Haddington’s possession was not so preg-
nant and clear. Vol. 1. Page 206.

1681 and 1683. Sir ALexaNDER ForBes of Torquuon against DAaLGaRrD,
Relict of William Johnston.

1681. July 14—Tue Lords, on Pitmedden’s report, found the new trans-
action, made by her husband, (wherein she was not a consenter,) could not take
away her right by the first minute, which provided her to so much of the money
in liferent.

In the same process, the Lords sustained the allegeance of competent and o-
mitted as relevant against Tolquhon : though it was ALLEGED, 1mo, It was only
omitted in a suspension. 2do, Tolquhon offered to depone it was noviter veni-
ens ad memoriam, since the discussing of that first suspension ; for, though he
had the writ lying beside him, yet he had forgot it.

This the Lords also repelled : and made a distinction between noviter veniens
ad notitiam, et ad memoriam ; and found this last not enough, in facto proprio,
to repone him ; and that law only knew the first, but not the second.

Vol. I. Page 147.



1683. FOUNTAINHALL. | 449

1683. January 16.—The case between Sir Alexander I'orbes of Tolquhon,
Dalgard, and Johnston, (vide 14th July 1681,) being heard in presence; the
Lords found the letters orderly proceeded against Tolquhon, in respect of the
two decreets in foro, and his bond of corroboration following thereon ; though
he was in prison when he granted that bond, and though the charger’s husband
had not fulfilled his part of the minute of contract; but, in regard he found his
own inability to do it, he had discharged it. But she was not a consenter, and
it did not appear she had any other provision, otherwise it would have been du-

natio inter virum et uxorem, and tacite revoked by his discharge.
Vol. I. Page 200.

1683, January 17. Mary and Maxwerrs, Daughters to Drumcol-
tran, against InviNe and CarLyLzs.

Tue Lords, on Saline’s report, modified twelve bolls of victual to the pursuers,
for the year 168¢, as an aliment which their father was in possession of during his
lifetime, as the excrescent duties of the lands more than paid Irvine the annual-
rent of his wadset money. But the Lords declared, if the said two pursuers
did not bring their count and reckoning to a close within a twelvemonth, they
would not continue the said aliment to them any longer.

Then it was controverted, whether the boll should be Linlithgow measure,
which is the common standard for the whole kingdom ; or Galloway, where the
wadset lands lie, and is much larger than the Linhthgow.—It will clear it much,
which of the two was paid to their father, Vol, 1. Page 207.

1683,  Janwary 19. Witrianm Cirrx and Epwarp Wricur aegainst The
FarL of ANNANDALE.

Mr William Clerk, and Mr Edward Wright, advocates, as having right to
Ruthven of Gairden’s wadsct on the Iarl of Home’s estate, pursue this Earl of
Annandale, as representing his good-sire, cautioner in that wadset.

The Lords, upon Nairn’s report, find Tillibairden and John Eiles’s compris-
ings, now purchased in by Annandale, null, as led for some anuualrents, now
instructed to have been paid before the leading it.  But, in regard of the pur-
suer’s consent, they sustained and allowed the same quoad principal, annual-
rents, and true debursed expenses,

A bill having been given in by Annandale against this; the Lords having
considered it with Mr Clerk’s answers and condescendance, they, on the 27th
of January 1683, adhered to their former interlocutor, except as to the first ar-
ticle ; they sustain the Earl off Lillibairden’s apprising, not only as to the prin-
cipal sums in the bonds, and their annualrents, but also as to the necessary de-
bursed expenses ; but they refused to allow compensation against Elies’s com-
prising for the £480 received by Alexander Lessley, his cedent, to be given to
auditor Thomson or Troutback, and the other receipts granted by Alexander
Lesley ; except Clerk, the pursuer, will offer to instruct that these tickets and
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