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legitima potestate 35 to the affecting of his part, 3nd granting of bonds to that
effect. ’

Reporter, Just_fcc-@)erl. o Cletk, Gibeon.
Dzrlcton, No 402..p. :{98

1678.  Fuly 29. Herjor ggainst Lo, &c,

IN a reduction at George Heriot’s mstance agamst Hary Lyon, &c. of their
bongs, as given in lecto, alleged they were but the renewing of old bonds, or else
granted for counts of work’ Wrought THE Lorps susfained them ; but de-
clared they would consider the counts if exorbxtant since it is not hke the de-
funct in lgcto did it 3 and also take their oath in suppiement on the truth of the

work,

Fol. Dic. v. 1. p. 214.  Fountainball, MS.

- ———————— e TR ST

1683. Februaryny.  Eary of LeveN against MoNTGOMERY.

Tur Countess of Leven, with consent of her curators, havmg entered mto a
contract of marriage with Mr Francis qugomery, ,wherem she prov1ded h1m
. in liferent to the batony of Inchleslie, in case there should be no children of the
mattiage, or ;m case the chlldre,n should decease before Mr Francm that was de-
said cqnt,mct .1t xs provukd t;hat in c,ase he ;hould have chxldren suwlvmg him-
- self, he was to haye the liferent of the whole estate, only he was to pay the cur-
rent annualrent of the debt; and, by the contract, t,he Lady, with consent of
Mr Frangis, was. empowered to burden the estate with. ro,000 merks, for Provxd-
ing her house with plenishing ; and Mr Francis was obhged after the decease
of the Viscount of Kenmare, to apply 50,000 merks, Whlch was his portion, fqr
‘pryment of the debts; and in case the marriage should ghssolve without chil-
dren, the dady aod her heirs were obliged to. refund the said 50,000 merks to
Mr Erancis after her decease, accordmg to the terms of the sald contract, Th,e
Lady, with consent of IVir Francis, granted bond to Lauchlap Leslie for 10,000
:mexks. The Lady, npon death-bed, ratifies the foresaid contract of marriage
-upan oath, and also the foresaid bond for 19,000 merks, thch she had granted
.upon. deat,h bed ; she also, upon death-bed, grants a discharge to Lauchlan Les-
lie her chamberlain of his intremissions with the by-gone rents of the lands,
and at the same t,xme drspones her ha}f of the moveables, which were in common
betwixt her and Mr Fra.ncw, and delivered to him all her jewels, and partlcular-
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1y a jewel which was glfted by the King of Sweden to General Leslie her grand. =

- {ather as a tgken, and which her grandfather did legate to the family, with a
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prohibition not to alienate, but that the samen should remain with the family
of Leven. The now Earl of Leven being served heir of tailzie to the said
Countess, has intented reduction of the said contract of marriage, and of the
said 10,000 merks bond, and a declarator, that the bygone rents and moveables,

belonging to the Lady the time of the marriage, should not belong to the sald
Mr Francis jure mariti, but should be applied for payment of the moveable
debts which were due before the marriage ; and also concludes a reduction of
the discharge and disposition foresaid, as being to the prejudice of the heir’s relief
of moveable debts, and concludes that the King of Sweden’s jewel may be deli-
vered back, as being provided to remain with the family ; and that the other

jewels, being of several. kinds, did fall to Leven, as being heirship, at. the least

as being parapbarnalia, belonged only to the wife’s executors, and consequent-

ly were liable for her debt, and so.to relieve Leven the heir of moveable debts.

There is also a contrary declarator pursued at Mr Francis’s instance. The reason
of reduction insisted on by Leven, was against the contract, that the samen was
granted in the Lady’s minority to her lesion ; and whereas it bears, that.the
barony of Inchlesly was provided to Mr Francis in lieu of the courtesy, curators
could not transact in relation to a contingent event, the courtesy not being like-
ly to have fallen out, she being a sickly Lady and affected with a rupture, who,
by the judgment of physicians and skilled women, was not fit for marriage ;
and that the traiisaction was not equal, being only in the case, that either there
should be no children, or that the children should die before the father; but in
case the children should live, then he was to have the liferent of the whole -
estate without restriction.—THE Lorps found, that the Lady and her curators.

‘might provide Mr Francis her husband to a competent liferent, and might tran..

sact in relation to the courtesy ; and that this provision was not exorbitant, .

- The second reason of reduction was against the 10,000l. bond, as granted like-

wise in her minority, and to her lesion, seeing Mr Francis, being her husband,
ought to have. provided the moveables for the house; and that the heir could
not be burdened therewith, seeing there was sufficiency of bygone rents in.the-
hands of the tenants and chamberlains, which ought to have been applied for

furnishing of plenishing ; and that Mr Francis had carried away the moveables.
‘bought.—THE Lorps sustained the reason of reduction against the 10,000l
bond, and ordained Mr Francis to discharge thie samen, and him to bruik the
‘moveables alleged bought therewith ; and declared these moveables should nos.

fall under the division, so as the heir could claim a part thereof, as falling under
the Lady’s executry, for his relief of moveable debts. The zhird reason of re-
duction was, that the contract of marriage ought to be reduced, because the
curators had omitted to provide thereby, that the bygone rests of rents due by
the tenants and chamberlains, which were eight or nine years mails and duties,
should have been applied for payment of the Lady’s debts, viz, counts and by-
gone annualfents, and that, by that omission, the same did fall under Mr Fran.-
cis’s jus mariti ; at the least Mr Francis ought to be liable to the heir for his re-
Yef in quantum factus est lcupletior by the jus mariti, and that the jus mariti in
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law gave the husband only right to the wife’s moveables, her moveable debts. No 41,
being first deducted.—TrE Lorps found, that the wife’s moveables,” that fall '
under the jus mariti, could not be burdened with the wife’s debt biitin a subsi-s
diary way, the heritable estate and executry being first discust and exhausted,
in regard they found the husband not liable after the wife’s death for her debts,
so long as there was any heritable or moveable estate bélonging to her represen-’
tatives, which might satisfy her debts, the jus mariti heing equivalent to a gene-
ral assignation of the wife’s moveables to the husband, and which could not be
quarrelled at the creditor’s instance, so long as there was sufficiency of the estate.
for payment of her debts. Likeways, in this reduction, Leven craved that the
disposition in favours of Mr Francis, by the Lady, of the half of her moveables

. in common betwixt them, and the discharge granted by her, with Mr Francis’s.
consent, to Lauchlan Leslie, ratified by her upon oath while she was in death-
bed, might be reduced, in regard these deeds, being done on death-bed, could:
only be sustained as legacies, and so could not prejudge the heir of his relief of
‘the moveable debts.—Tuz Lorps reduced these deeds, in so far as they were:
prejudicial to the heir’s relief of moveable debts, and that, notwithstanding of:
the ratification by the Lady -upon oath, which they found only personal, but:
that it could not bind up her heir from quarrelling of the same. In this process.
there was likeways a conclusion of declarator, craving the King of Sweden’s
jewel foresaid to be delivered to the pursuer, in regard the deceast Earl of Leven
left it to the family, with the quality, that it should not be alienate.—THE
Lorps ordained that jewel to be restored back, but assoilzied Mr Francis from
giving back the rest of the jewels, they being parapbtirnalia ; and found, that
the Lady might dispose thereupon in favours of her husband, and that the same
were not subject to the heir’s relief, as other moveables were. See TAILZIE
Heirsarr MoveasLEs.—HusBAND AND WIFE.

Fol. Dic. v. 1. p. 213. P. Falconer, No 54. p. 31.
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1638.  Fuly 20.
RoBerT PRINGLE against Euzmmm PRINGLE and RUTHERFORD.

No 2'
'FOUND, that bonds secluding executors cannot be disposed upon in lecto, in 4
prejudice of the heir, more than such as bear an obligement to infeft. ‘
Fol. Dic, v. 1. p.213. ~Harearse, (Liectus AcrriTupinis.) No 661. p. 189.
1706.  Fuly 20. -EpmMoNsTON against EpmonstoN, No 43.
A parrty,

Tae deceased James Edmonston gives a bond of provision to Catharine, his ¥hobya
daughter, for 5coc merks. She and Mr Steven Oliver, her husband, pursue marriage,
]ames Edmonston, her brother, for payment.—dlleged, He has raised reduction was bound
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