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No 16. bxter§ and therefore could not quarrel the bond filled up by them, and so had~
' no reason-£o- con31der or determine the rest of the points, -
 Stair, v. 2. p 709

* k Founfainhall reports this case : .
ALLEGED The ‘bond charged on was in obedience to a decreet-arbltral which
was illegal. . Answered, The accepting the discharge was a homologation of it.
“THE Lorps ordained the arbiters to be examined, if they made known to
Auchterblair what sum they had filled up in his bond, in regard he had-impli- -

gitly accepted the dxscharge. PO -
- ‘ o Fourzminball, MsS.

——— . C T
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1683. Febrz)ary 2. ]AMES BUCHAN against JAMES FORBES, and Others..

No 17, IN the actnon of declarator of -1ecogmtlon pursued at the instance of ]ames ~
A gift of e Buchan of Ockhorn against- James Forbes of Savock, it being allegcd That

ffgg‘fg‘,‘;?,;‘g;"' Forbes of Watterton and Petrie their base infeftments could be no ground of

§fd°‘;°b‘:,‘;° - recognition of" the barony of Auchnacoy, because these sasines being taken in

infefiment, - the English time, wlhen the casualties of recognition were suppressed shortly
" the donatar’s

bise inferr.  2fter the King’s restoration; they required their money contained in their
ment was  rights, and thereby loosed the wadsets, and that they never possest by virtue .

found to b
no 'igmﬁ,,d" of oOf these rights after the King’s restoration -—and it being replied, That in tak-

:iig“l‘f}‘)"t‘;x? iing of the sasine without the superior’s consent, there was contempt of the supe-
major part,  rior that oceasions recognition ; and-the recognition does not absolutely loose

l‘:fscaf!;;e]:th:as the wadset, sceing always it is in the power of the creditor to return to his real
;;;'wt,;qn-: . xight ;=the Lorps found the defence relevant. ~ And it was further alleged,
' “That the pursuer’s sasine of the lands of Ockhorn could be no ground of re-
«cognition of the barony of Auchnacoy, whereof it is alleged that it is a part,
because it was the pursuer’s fault that he did not make application to his Ma.
jesty for confirmation of his right ; and so having omitted to confirm his base
right, it cannot prejudge the defenders by helping to make up the alienation
~of the major part, and so make their interest to recognosce. ¢ Tue Lorps
found, that although the pursuer’s sasine might be a ground of recognition in
favours of a third person, yet-the gift being granted to the pursuer, his own

base mfeftment could be no ground of recognition to make up the major part.”
- . Fol. Dic. v. 2. p. 82, P. Falconer, N /o 46. . 235.

“#,% Sir P. Home reports this case:

-

1683 ﬁfaf"(’,‘f?;rm-;{:é}fi‘.s Buchan of Qckhorn ‘having obtained a gift of recog-
. citisn froin the Kung, of the lands of Auchnacoy, Ockhorn, and patronage of
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) “the ehurch of Logxe and me pursuer havlng pmduced several mfe‘ftmenu of No 17
anma!rent, and upon wadsets §. &lleged for the defender, I‘hat the greatest: part
_of these infeftments bejng granted the time of the late usurpation, when it was
lawful to grant fea infeftments of ward-lands, these c3n be mo ground nf res -
- eognition, especially-secing the creditor did not continue to possess by virtue
.. of these rights after the King’s restoration, as was decided in the cause of Sir
;George Kinnaird and Forbes of . Auchintonl ; and mhersef these infeftments-
wese made moveable by reqummon before the King’s restoration ; ‘and as-to the -
lnfcftments of the lands of Ockhorn, that can be no. ground of recognition, be~
‘cause it being granted to the pursuer himself, if was his -own fault he.did not -
conﬁrm it, and nemo debet luciars ex suo dolo’ 'vd wlpaf sevc;ral of the mfeft-
“ments- ate loosed by requlsxtmn, ‘and so becoming extinct, could not be a
ground of recognition ; and the patronage of the church of Logie, bemg a part '
of the ward- holdmg, ought ta be computed as. a past of the lands, as it wag
worth the time of the granting of the base mfeftment which was. the hail va-~
- lue of the teinds of the paroehune, Whlch then . did belong to- Auchnacoy in
_place of the patronage, by the act of Palllam”nt i the year 1649 ; -and, albeit
; ti:e act m the English’s tmu: concernmg ward- holdmgs ~#@nd the act in the year
1549 were. rescmded yet. thc tecogmt}on must be consxdemd according:to the law
standmg t;o‘i‘ the time when the base infeftmetits were: granted. . Answered,
That the pames to whom the base infeftments - were grantcd not haying. ¢b-
tanmd a conﬁrmanon for several years after his Ma_;esty’s testoration, and that
. tﬁe former laws were rescmded did infer recognition in the same manner 3§ if
" the infeftments had beerr gt"mted after the act of Parhamant in the year 1661,
: rescmding these Former Taws, as’is clear by: many demsmns and, as such in--
- feftmengs would b have mferred recognmon, albeit the pames by virtue, thereﬂf—
B had hot entered to the possessxon ;3 so by that same reasor, their neglectmg tos -
tham conﬁrmance after the. act rescissory must infer «reco;,muon, albeit thcy i
did n pot possess By v1rtuc of them ngbt 5 and the rccdgmt;on did not falt by the- -
dxsposmon to the pursuer of 'the fands of Ockhom and: albext _that . dxspoutmna'
had been in the Tast. right that up the alienation of - the:. ma;m% part of théba--
rony, guia mbzl :mpedzcbat but he might take gxft of recbgpition. to~ “fortify:
_ and secure his own right ; and the using of reqmsmon, albcxt it may. Roese the:
real right and make the same moveable yét that beu&f .l"f a;qumum to. the -
King by the mfeftment it did infer re cegmtnon, uiless net: ealy requisition-had-
had been madc, which might have been passed. frofmy; %at that the right had
been actually renounced before the mﬂy)r part- of the baroay: was- alxenahed ,
_and the patronage of ‘the’ church, which is a- thmg of itself which: doesr uot‘ _
' yxeld any rent, couId not come in the computation; “and anaezt the patruix by
the act of Parhament 1649, had right to: the- temd:s yez thatbemg qugmn,
and allowed in p}ace of the patronage, sapit naturam. SaeTegati, and’ 507 canpe.
‘come in competition, especaally seeing that act is sescinded, Tue' L(mps found:
the deﬁence relevant,” that the d.efenders requived: the sasines contamsd« . ey
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. 'rlghts, by Wthh requisition the wadset was_loosed, unless - they had possessed
‘by virtue of these rights, and since the ng s restoration ; and found, that-al-
‘beit the disposition of the lands of Ockhorn, if it had been granteéd .to a third

person might be a ground of recognition ; yet, the gift being granted to the
pursuer, they found his own base. infeftment 'upo'n the foresaid disposition, could
not come in the calcul,. to make up the major part ‘of :the lands, and s0 could
‘be no- ground of recogmtlon. -

'

-

Sir P, vHome, MS. No 440.
. . o . | < - o
\ , * ¥ Harcarée also reports this case: : .

1683. _‘)'anuary —Buciax of Auchnacoy . havmg in. the Englxsh time, dis-
poned the major part of his land, by granting several base*infeftments, where=<
of one was granted’ to his brother, who, after the ngs retum, preeured 3
gxft of recogmtlon and pursued declarator, '

. Compearance was made for Forbes of Saak &c. who had nght to the lands
disponed, and alleged, That the ahenatlon was at a time when it was lawful to a-
lienate ward-lands without the superior’s consent ; and the defenders in- the year
1662, after the act rescissory, having made a requxsmon of the wadset’ sums,
and thereon appnsed before any gift-of recognition, this must be ‘equivalent to
the seeking of a. confirmation from tfle King’ after hxs return; for the defenders
intending to pass from the wadset could not crave a- conﬁrmatlon nor can.
‘they be said to have been i in contempt, suppose requxsxtxon had been longer a

-using after the act rescissory than it was, seemg they were never in possessmn

of the wadset

" Answered for the pursuer ; Though the ahenatlon Was lawful ab initio, yet
the defenders not havmg applied for conﬁrmauoﬁ or made requisition immedi-
ately after the act rescissory, the defenders began from that. time to be guilty
of contempt, as if the alienation had been made- lmmedlately after the act re-\
scissory.- And in'the case of recognition, perinde. est whether the receiver of
the right | possess thereby or not, it being incurred by the takifig sasine, -

"« TxE Lorps having considered the allegeance and’ cxrcumstances mentloncd
found recognition guoad these lands not to be incurred.”

Thereafter it was alleged for the-defender; ‘That one.of the wadsetters a me
havmg confirmed, and expede the 1nfeftment a me during the English time, re-
cognition could not be incurred ; which allegeance the Lorbs found relevant;

Then it was alleged for the defenderé That the pursuer after the King’s re-

"turn ought to have craved a conﬁrmatlon of-his right, and not to have taken -
_the gift of recognition in defraud of his brother the common debtor, or to

make use of the same against the defenders farther than for a proportlon of the
expenses of obtaining the gift, and for security of his own lands.

Answered ; A confirmation could not have saved the pyrsuer’s lands W;thout
& movodamus? And at the passing of his gxft, he gave'a back-bond. to the Exa

v
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chequer, that being secured of his own lands, and of some personal debts due
to him by his brother the disponer, he should make no further use of the gift.
Again, it was free for the King to grant the gift in favours of the pursuer, or
any body else ; and the pursuer’s taking of the gift was not a fraudulent, but
a rational and necessary course ; nor can the pursuer be suspected of collusion
with his brother, to make the recognition be incurred in prejudice of the other
creditors, his brother being one of those that strenuously quarrelled his right ;
and there being several alienations made to others after that in favours of the
pursuer. ' o

* Tue Lorps found, that the pursuer’s own lands, whereof he neglected to
take confirmation, ought not to be brought in computo, for making up the ma-
jor part, in order to infer recognition ; and that the pursuer could not use the
gift to the prejudice of the defender; nor could thereby secure the personal
debts due to him.” There was ro difference of opinion among the Lords about
this interlocutor, which seems irregular, After it was carried by vote, a settle-
ment was recommended from the Bench, but that took no effcct.

1688, Fuly.~—James BuciaN having raised reduction of the decreet mention-
ed above, the debate was resumed ; but the Lorps considering, that it was
res judicata super iirdem deductis, they were unwilling to meddle with it; but
recommended a settlement to the parties.

Herearse, (Removing.) No 824. p. 230, & No 831. p. 230.

*. ¥ Fountainhall also mentions this case :

1683. February y—Jaxzs Bucnaw of Ockhorn’s recognition of Auchnacoy
discussed, and Forbes of Savock assoilzied from it, as not incurred.

1684. February 29.—TForses of Savock or Auchnacoy contra Buchan of Ock-
horn being reported by Redford ; the Lorps ordained them before answer for
clearing the matter of fact, to condescend to whom he paid the sum of the
wadset, (whether to M‘Ghie, or to ) and to produce the second
contract of wadsef, by which it is alleged, the first is innovate and past from.

Fountainhall, v. 1. p. 216. 276.

e A RO

1685. November 24. Arcupisuop of St ANprEWS ggaiust Town of GLascow.,

A Bisuaop having set a 1g years tack of his tithes for a small duty, but a
large grassum, after his conge & eslire was come down for another bishoprick ;
znd, after his translation, being charged for the grassum; it was cojected, That tm,

tack was null, as being granted after the setter ceased to be Bishop of that dxo-
Vor. XXV. . 58 G

No 17.

No 18,



